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Item 1.01. Entry into Material Definitive Agreement.

On November 17, 2017, HCP-FVA, LLC (the “Lender”) provided a commitment letter to FalconStor Software, 
Inc. (“FalconStor” or the “Company”), agreeing to finance up to $3 million to the Company (the “Commitment”) on the 
terms, and subject to the conditions, set forth in that certain commitment letter, as further described below. As part of that 
Commitment, on November 17, 2017, the Company entered into a Loan and Security Agreement (the “Loan Agreement”) 
with Lender and certain other loan parties named therein, pursuant to which the Lender made a short term loan to the 
Company in the principal amount of $500,000 (the “Short Term Loan”). The Lender is an affiliate of Hale Capital 
Partners, LP (together, “Hale Capital”), the Company’s largest stockholder through its ownership of Series A Redeemable 
Preferred Stock (the “Series A Preferred Stock”), and an affiliate of FalconStor director, Martin Hale.

Pursuant to the terms of the Loan Agreement, the Short Term Loan is secured by all of the assets of the Company 
and guaranteed by each of the Company’s domestic subsidiaries. The Short Term Loan bears interest at a rate equal to the 
prime rate plus 0.75%, which will be increased by an additional 5% during the continuance of a Default or Event of 
Default (as each term is defined in the Loan Agreement). The Short Term Loan will be due and payable on May 17, 2018, 
unless prepaid or satisfied through the issuance by the Company of units in a proposed private placement which will be 
offered to certain eligible stockholders existing on the date of the Loan Agreement (the “Proposed Offering”). Such units 
would consist of senior secured debt in the aggregate principal amount of the Short Term Loan and nominal warrants to 
purchase approximately 61,165,134 shares of the Company’s common stock, as further described below.

In the event the Short Term Loan is prepaid, such prepayment will be subject to the payment of a premium in an 
amount equal to 5% of the principal amount of the Short Term Loan prepaid. The Short Term Loan must be repaid in the 
event of certain fundamental events, incurrence of any additional indebtedness, other than permitted indebtedness (as 
defined in the Loan Agreement), upon a change of control and with any insurance proceeds not reinvested in the 
Company. The Loan Agreement has customary representations, warranties and affirmative and negative covenants. In 
addition, the Company is required to maintain a minimum total liquidity of $2 million and cannot permit a variance of 
more than 10% of net cash flow from the amounts set forth in a rolling weekly detailed budget agreed upon at the signing 
of the Loan Agreement. The foregoing description of the Loan Agreement does not purport to be complete and is qualified 
in its entirety by reference to the full text of the Loan Agreement, which is filed as Exhibit 10.1 hereto.

In consideration for making the Short Term Loan and Commitment, the Company issued a warrant to purchase 
13,859,128 shares of common stock at an exercise price of $0.001 per share, which warrant has customary terms and 
conditions and permits cashless exercises (the “Initial Backstop Warrant”). Upon the funding of all or any portion of the 
Commitment, the Company will issue an additional warrant (the “Additional Backstop Warrant” and, together with the 
Initial Backstop Warrant, the “Backstop Warrants”) to purchase 41,577,382 shares of common stock at an exercise price 
of $0.001 per share, which warrant shall be in substantially the same form as the Initial Backstop Warrant. Fifty percent 
(50%) of the Backstop Warrants (or the shares of common stock issuable upon exercise thereof on a post-cashless exercise 
basis) are subject to cancellation in the event that more than half of the units in the Proposed Offering are purchased by 
eligible stockholders (other than Hale Capital). The Backstop Warrants are in addition to the nominal warrants to be issued 
upon purchase of any units in the Proposed Offering. The foregoing description of the Initial Backstop Warrant does not 
purport to be complete and is qualified in its entirety by reference to the full text of the Initial Backstop Warrant, which is 
filed as Exhibit 10.2 hereto.
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As part of the Commitment, the Proposed Offering contemplates the private placement of approximately $14.08 
million of units which assumes year end closing, with each unit consisting of senior secured debt, nominal warrants and 
shares of the Company’s Series A Preferred Stock held by Hale Capital. If the Proposed Offering is fully subscribed, $4 
million of the total offering proceeds would be paid to the Company in exchange for the portion of the units consisting of 
secured debt and warrants and approximately $10.08 million of the total offering proceeds (less any portion attributable to 
the units purchased by Hale Capital) would be paid to Hale Capital for the purchase of its Series A Preferred Stock. 
Pursuant to the terms of the Commitment, the Lender has committed to purchase 75% of the total number of units to be 
issued in the Proposed Offering to ensure the Company receives at least $3 million of total offering proceeds, inclusive of 
the units issuable upon conversion of the Short Term Loan. The Company will file a subsequent report in the event the 
Proposed Offering is consummated. The foregoing description of the Commitment does not purport to be complete and is 
qualified in its entirety by reference to the full text of commitment letter, which is filed as Exhibit 10.3 hereto.

The issuance of warrants in connection with the Short Term Loan and Commitment, will have a substantial 
dilutive effect on all existing stockholders of the Company. For example, if Lender funds the full Commitment, Hale 
Capital will beneficially own, when combined with Hale Capital’s current ownership, and the warrants issued in 
connection with the Short Term Loan and shares set aside for management, approximately 73.0% of the Company, on an 
as-converted basis. If Lender funds only 25% of the total number of units to be issued in the Proposed Offering due to 
purchases of units by eligible stockholders, Hale Capital will beneficially own, when combined with Hale Capital’s 
current ownership, the warrants issued in connection with the Short Term Loan and shares set aside for management, 
approximately 21.5% of the Company, on an as-converted basis.

The Commitment and the Short Term Loan were approved by the Board of Directors, based on a 
recommendation of a special committee of independent directors, with Mr. Hale recusing himself.

As previously disclosed in the Company’s prior reports, in order to meet the Company’s operating cash flow 
needs and ensure that the Company could continue as a going concern, the Company was actively seeking financing and 
could not provide any assurance that such financing would not be dilutive to the Company’s stockholders.

Item 2.03 Creation of a Direct Financial Obligation or an Obligation under an Off-Balance Sheet Arrangement of a 
Registrant. 

The information set forth above in Item 1.01 of this report is hereby incorporated by reference into this Item 2.03.

Item 7.01 Regulation FD Disclosure.

On November 17, 2017, we issued a press release announcing the Commitment and our entry into the Loan 
Agreement. A copy of the press release is furnished as Exhibit 99.1 to this Current Report on Form 8-K and is hereby 
incorporated by reference into this Item 7.01.

The information in Item 7.01 to this Current Report on Form 8-K, including Exhibit 99.1 attached hereto, shall 
not be deemed to be “filed” for any purpose, including for the purposes of Section 18 of the Securities Exchange Act of 
1934, as amended (the “Exchange Act”), or otherwise subject to the liabilities of that Section, nor shall it be deemed 
incorporated by reference into any filing under the Securities Act of 1933, as amended, or the Exchange Act regardless of 
any general incorporation language in such filing.
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Item 9.01 Financial Statements and Exhibits. 

(d) Exhibits

10.1 Loan Agreement, dated as of November 17, 2017 by and among FalconStor Software, Inc., HCP-FVA, LLC and 
the other Loan Parties named therein.

10.2 Warrant dated as of November 17, 2017 issued by FalconStor Software, Inc. to HCP-FVA, LLC.

10.3 Letter dated as of November 17, 2017 from Hale Capital Partners, LP to FalconStor Software, Inc.

99.1 Press release dated November 17, 2017.
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to 
be signed on its behalf by the undersigned hereunto duly authorized.

Date:  November 17, 2017 FALCONSTOR SOFTWARE, INC.

By: /s/ Patrick McClain
Name: Patrick McClain
Title: Executive Vice President, Chief 

Financial Officer and Treasurer
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Exhibit 10.1

EXECUTION COPY
LOAN AND SECURITY AGREEMENT

THIS LOAN AND SECURITY AGREEMENT (this “Agreement”), dated as of November 17, 2017, among: 
(a) FALCONSTOR SOFTWARE, INC., a Delaware corporation (“Borrower” or the “Company”), (b) the other Loan 
Parties from time to time party hereto and (c) HCP-FVA, LLC, a Delaware limited liability company (together with its 
successors and assigns, “Lender”), provides the terms on which Lender shall lend to Borrower and Borrower shall repay 
Lender. The parties agree as follows:

1.                  LOAN AND TERMS OF PAYMENT

1.1              Term Loan Commitment. Subject to the terms and conditions of this Agreement, Lender agrees to 
make, in a single advance, a term loan (the “Loan”) to Borrower on the Closing Date in an aggregate principal amount of 
Five Hundred Thousand Dollars ($500,000), which shall be evidenced by a secured promissory note in substantially the 
form attached hereto as Exhibit A (the “Note”). Amounts borrowed under this Section 1.1 and repaid or prepaid may not 
be reborrowed.

1.2              Payment of Principal and Interest.

(a)                Promise to Pay. Borrower unconditionally promises to pay Lender the outstanding principal 
amount of all Obligations and accrued and unpaid interest thereon as and when due in accordance with this Agreement.

(b)               Voluntary Prepayment. Borrower may, upon at least three (3) Business Days’ prior written 
notice to Lender, at any time or from time to time voluntarily prepay the Loan in whole or in part; provided, that each such 
prepayment shall be made together with interest accrued thereon to and including the date of prepayment and shall be 
subject to the payment of a premium in an amount equal to five percent (5%) of the principal amount of the Loan prepaid 
(the “Premium”).

(c)                Mandatory Repayment.

(i)           Maturity. The entire outstanding principal balance of the Loan, all accrued and unpaid 
interest thereon, and all other Obligations shall be immediately due and payable on the earlier of (x) May 17, 2018 (the 
“Maturity Date”) and (y) the date on which the Obligations are accelerated pursuant to Section 8.1, subject to clause (v) of 
this Section 1.2.

(ii)         Sales, Equity Issuances and Debt Issuances. If any Loan Party or any of its 
Subsidiaries, in any transaction or series of related transactions, (i) sells any material assets or other material properties of 
such Loan Party or any of its Subsidiaries, (ii) sells or issues any equity or debt securities, equity interests or other 
ownership interests, other than the issuance of equity or equity interests under the Company’s incentive plans or (iii) 
incurs any Indebtedness except for Permitted Indebtedness, then in each case, Borrower and its Subsidiaries shall prepay 
the Loan in an amount equal to 100% (or such lesser amount as is required to indefeasibly pay in cash in full the 
Obligations) of the cash proceeds thereof (net of reasonable transaction costs and expenses and taxes) immediately upon 
receipt thereof by any Loan Party or its Subsidiaries.



(iii)       Insurance Proceeds. If any Loan Party receives any insurance proceeds with respect to 
the assets or other properties of the Loan Parties or their Subsidiaries or otherwise, Borrower shall prepay the Loan in an 
amount equal to 100% (or such lesser amount as is required to indefeasibly pay in cash in full the Obligations) of the 
insurance proceeds not reinvested in the business of the Loan Parties and their Subsidiaries within thirty (30) days 
following receipt thereof.

(iv)       Change of Control. If a Change of Control occurs that has not been consented to in 
writing by Lender prior to the consummation thereof, on the date of such Change of Control, Borrower shall prepay the 
Loan and all other Obligations in full in cash together with accrued interest thereon to and including the date of 
prepayment.

(v)         Private Placement. Upon the closing of the Private Placement, the Loan and 
Obligations then outstanding (the “Outstanding Loan Amount”) shall be satisfied in full through the issuance to Lender 
or one or more of its Affiliates of Financing Units consisting of (i) senior secured Indebtedness in the aggregate principal 
amount of the Outstanding Loan Amount  and (ii) warrants to purchase such number of shares of common stock of 
Borrower, at an exercise price of $0.001 per share, equal to the product of (y) 12.063 (or such greater number to take into 
account accretion of the Preferred Stock from the date hereof) and (z) the Applicable Lender Financing Units, which 
warrants shall be on substantially the same terms and conditions as the Loan and Backstop Warrants. An example of the 
number of warrants to be issued pursuant to clause (ii) of the immediately preceding sentence upon conversion of the 
Outstanding Loan Amount is set forth on Exhibit B attached hereto.

(vi)       Payment. Each prepayment pursuant to clauses (ii) through (iv) of this Section 1.2(c) 
shall be made together with interest accrued thereon to and including the date of prepayment and shall be subject to the 
payment of the Premium.

(d)               Interest.

(i)           Payment. Interest is payable, in cash, in arrears (x) monthly on each Payment Date, 
(y) on the Maturity Date and (z) upon any prepayment of the Loan.

(ii)         Interest Rate. The outstanding principal amount of the Loan shall accrue interest at a 
rate per annum equal to the sum of (x) the Prime Rate plus (y) 0.75%, computed daily; provided, that, during the 
continuance of a Default or Event of Default, the Obligations shall accrue interest at a rate per annum equal to five percent 
(5%) plus the interest rate then applicable to the Loan (the interest rate applicable pursuant to this Section 1.2(e)(ii)).

(iii)       Computation of Interest. Interest shall be computed on the basis of a three hundred 
sixty (360) day year for the actual number of days elapsed.

1.3              Expenses. Borrower shall pay to Lender all Lender Expenses (including reasonable fees and out-of-
pocket expenses of Lender’s outside counsel for documentation and negotiation of the Term Sheet (as defined below) and 
this Agreement), incurred through and after the Closing Date. Borrower shall have deposited $5,000 (the “Expense 
Deposit”) with Lender or its Affiliates prior to the Closing Date, which amount shall be credited against the Lender 
Expenses. Borrower shall pay the following Lender Expenses promptly following receipt of invoices: (i) Lender Expenses 
constituting legal fees and travel up to $75,000 (the “Expense Cap”) with additional fees and expenses, if any, subject to 
the prior approval of Borrower, which approval shall not be unreasonably withheld, delayed or conditioned, and (ii) 
Lender Expenses in connection with the enforcement of Lender’s rights and remedies with respect to (x) the collection of 
any Obligations or (y) any provision of this Agreement or the Term Sheet, dated on or around October 6, 2017, between 
Borrower and Hale Capital Partners, L.P. (the “Term Sheet”).
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2.                  CONDITIONS PRECEDENT TO CLOSING DATE. Lender’s obligation to make the Loan is 
subject to the condition precedent that:

(a)                Lender shall have received, in form and substance reasonably satisfactory to Lender:

(i)           duly executed copy or facsimile, whether in portable document format (pdf) or 
otherwise, signatures to the Loan Documents;

(ii)         copies of the certificate of incorporation or organization (or its equivalent) of each 
Loan Party, certified by the Secretary of State of the State of Delaware (in the case of Borrower) or in the case of any 
other Loan Party, by the Secretary of State (or equivalent authority) of the jurisdiction of incorporation or organization, 
and good standing certificates (or its equivalent) of each Loan Party from the Secretary of State of the State of Delaware 
(in the case of Borrower) or the jurisdiction of its incorporation or organization (in the case of any other Loan Party);

(iii)       duly executed copy or facsimile, whether in portable document format (pdf) or 
otherwise, of a certificate each Loan Party with respect to its Organizational Documents, incumbency and resolutions 
authorizing the execution, delivery and performance of this Agreement, the Loan Documents, and all transactions related 
thereto;

(iv)       the results of searches of Uniform Commercial Code and other lien filings with respect 
to each Loan Party in its state of incorporation or organization and such searches shall disclose no liens on any assets 
encumbered, except for any liens permitted under this Agreement, or if unpermitted liens are disclosed, the Lender shall 
have received satisfactory evidence of release of such liens;

(v)         filings satisfactory to Lender with respect to the Collateral together with written 
evidence satisfactory to Lender that the same have been submitted for filing in the appropriate public filing office(s) in 
Lender’s sole discretion, to perfect the Lender’s Liens in the Collateral;

(vi)       a legal opinion of counsel to the Loan Parties, in form and substance reasonably 
satisfactory to the Lender;

(vii)     reserved;

(viii)   a rolling weekly detailed budget through Q12018, including information on a line item 
basis as to (1) projected cash receipts and (2) projected disbursements (including ordinary course operating expenses and 
restructuring expenses one-time expenses, and capital expenditures and (3) projected net working capital (“Weekly 
Budget”);
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(ix)       Borrower shall issue the Loan & Backstop Warrants to Lender or its Affiliates 
contemporaneously with the making of the Loan;

(x)         all necessary third party and governmental consents, waivers and approvals; and

(xi)       any other instruments or documents reasonably requested by Lender.

(b)               Lender shall have received payment of all Lender Expenses incurred through the Closing 
Date, including without limitation, the Expense Deposit, up to the Expense Cap.

(c)                Lender shall have completed its regulatory, legal and business due diligence, which shall be 
satisfactory to Lender.

(d)               Lender shall have a first priority perfected security interest in the Collateral (subject to any 
filings or other instruments to obtain Control that may occur after the Closing Date as permitted by Lender).

(e)                The representations and warranties in this Agreement shall be true, accurate, and complete 
in all respects as of the Closing Date, as certified by the Loan Parties as of the Closing Date.

(f)                No Default or Event of Default shall have occurred and be continuing or result from the 
Loan.

(g)               There has not been any Material Adverse Change since the date of the Term Sheet that is 
continuing.

3.                  CREATION OF SECURITY INTEREST

3.1              Grant of Security Interest. Each Grantor hereby pledges, assigns and grants to Lender, a security 
interest in all of its right, title and interest in, to and under all personal property and other assets of such Grantor, whether 
now owned by or owing to, or hereafter acquired by or arising in favor of such Grantor (including under any trade name or 
derivations thereof), and whether owned or consigned by or to, or leased from or to, such Grantor, and regardless of where 
located (all of which will be collectively referred to as the “Collateral”), including:

(a)                all Accounts;

(b)               all Chattel Paper;

(c)                all intellectual property, including any copyrights, trademarks, patents, tradenames, trade 
secrets and any other intellectual property rights;
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(d)               all Documents;

(e)                all Equipment;

(f)                all General Intangibles;

(g)               all Goods;

(h)               all Instruments;

(i)                 all Inventory;

(j)                 all Investment Property;

(k)               all cash or cash equivalents;

(l)                 all letters of credit, Letter-of-Credit Rights and Supporting Obligations;

(m)             all Deposit Accounts with any bank or other financial institution;

(n)               all Commercial Tort Claims;

(o)               all real property and leasehold interests;

(p)               all equity interests in any Person; and

(q)               all accessions to, substitutions for and replacements, proceeds (including Stock Rights), 
insurance proceeds and products of the foregoing, together with all books and records, customer lists, credit files, 
computer files, programs, printouts and other computer materials and records related thereto and any General Intangibles 
at any time evidencing or relating to any of the foregoing;

to secure the prompt and complete payment and performance of the Obligations; provided, that with respect to any equity 
interests in Foreign Subsidiaries, Collateral shall not include more than 65% of the issued and outstanding equity interests 
entitled to vote (within the meaning of Treas. Reg. Section 1.956-2(c)(2)) and 100% of the issued and outstanding equity 
interests not entitled to vote (within the meaning of Treas. Reg. Section 1.956-2(c)(2)) in such Foreign Subsidiary.

3.2              Authorization to File Financing Statements. Each Grantor hereby authorizes Lender to file, and if 
requested will deliver to Lender, all financing statements and other documents and take such other actions as may from 
time to time be reasonably requested by Lender in order to maintain a first priority perfected security interest in and, if 
applicable, Control of, the Collateral owned by such Grantor. Any financing statement filed by Lender may be filed in any 
filing office in any UCC jurisdiction and may (i) indicate such Grantor’s Collateral (1) as all assets of the Grantor or 
words of similar effect, regardless of whether any particular asset comprised in the Collateral falls within the scope of 
Article 9 of the UCC of such jurisdiction, or (2) by any other description which reasonably approximates the description 
contained in this Agreement, and (ii) contain any other information required by part 5 of Article 9 of the UCC for the 
sufficiency or filing office acceptance of any financing statement or amendment, including (A) whether such Grantor is an 
organization, the type of organization and any organization identification number issued to such Grantor, and (B) in the 
case of a financing statement filed as a fixture filing or indicating such Grantor’s Collateral as as-extracted collateral or 
timber to be cut, a sufficient description of real property to which the Collateral relates. Such Grantor also agrees to 
furnish any such information described in the foregoing sentence to Lender promptly upon the reasonable request of 
Lender. Such Grantor also ratifies its authorization for Lender to have filed in any UCC jurisdiction any initial financing 
statements or amendments thereto if filed prior to the date hereof.
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3.3              Further Assurances. Such Grantor will, if so reasonably requested by Lender, furnish to Lender 
statements and schedules further identifying and describing the Collateral owned by it and such other reports and 
information in connection with its Collateral as Lender may reasonably request, all in such detail as Lender may 
reasonably request. Such Grantor also agrees to take any and all actions necessary, to the extent legally permissible, to 
defend title to the Collateral against all persons and to defend the security interest of Lender in its Collateral and the 
priority thereof against any Lien not expressly permitted hereunder.

3.4              Termination. If this Agreement is terminated, Lender’s Lien in the Collateral shall continue until the 
Obligations (other than inchoate indemnity obligations) are satisfied in full, and at such time, Lender’s security interest in 
the Collateral shall automatically terminate and Lender shall, at each Grantor’s sole cost and expense, execute such 
documents to evidence such termination of its security interest in the Collateral and all rights therein shall revert to each 
Grantor. In the event (a) all Obligations (other than inchoate indemnity obligations) are satisfied in full, and (b) this 
Agreement is terminated, Lender shall terminate the security interest granted herein.

4.                  REPRESENTATIONS AND WARRANTIES

Loan Parties represent and warrant as follows:

4.1              Due Organization; Authorization; Power and Authority. Each Loan Party is duly existing and in 
good standing under the laws of the state of its jurisdiction of organization or incorporation, and is qualified and licensed 
to do business and is in good standing in any jurisdiction in which the conduct of its business or its ownership of property 
requires that it be qualified, except where the failure to be so qualified, licensed or in good standing would not reasonably 
be expected to have a Material Adverse Change. The execution, delivery and performance by each Loan Party of the Loan 
Documents to which it is a party, and the issuance of the Loan & Backstop Warrants, have been duly authorized by all 
necessary action (including the action of the independent committee of the Board), and do not (a) conflict with any Loan 
Party’s Organizational Documents, (b) contravene, conflict with, constitute a default under or violate any applicable law, 
(c) contravene, conflict or violate any applicable order, writ, judgment, injunction, decree, determination or award of any 
Governmental Authority by which any Loan Party or any of their respective property or assets may be bound or affected, 
(d) subject to any Perfection Requirement, require any action by, filing, registration, or qualification with, or 
Governmental Approval from, any Governmental Authority, or (e) constitute a default or event of default under any 
material agreement by which any Loan Party is bound. Each Loan Party has obtained all necessary consents from third 
parties or any Governmental Authorities to enter into this Agreement and consummate the transactions contemplated 
hereby. Except as otherwise disclosed to Lender, no Loan Party nor any of its Subsidiaries is in default under any 
agreement to which it is a party or by which it may be bound.
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4.2              Collateral. Each Loan Party has good title to its assets, free and clear of any and all Liens except 
Permitted Liens. Subject to the Perfection Requirements, Lender’s Lien is a first priority (subject only to any Permitted 
Liens that have superior priority to Lender’s Lien in this Agreement) perfected security interest in the Collateral.

4.3              Enforceability. This Agreement, the Note and the other Loan Documents to which each Loan Party 
is a party are valid, legal and binding obligations of such Loan Party, enforceable against such Loan Party in accordance 
with its terms except as enforceability may be limited by applicable bankruptcy, insolvency, reorganization, moratorium 
or similar laws affecting the enforcement of creditors’ rights generally and by general equitable principles (whether 
enforcement is sought by proceedings in equity or at law).

4.4              Litigation. Other than as disclosed to Lender, there are no actions or proceedings pending or, to the 
knowledge of any Loan Party, threatened by or against any Loan Party which would reasonably be expected to result in 
damages or costs to any Loan Party not covered by independent third party insurance as to which liability has been 
accepted by the carrier providing such insurance.

4.5              Financial Statements; Financial Condition. All consolidated financial statements for the Loan 
Parties and their Subsidiaries delivered to Lender fairly present in all material respects the Loan Parties’ consolidated 
financial condition and the Loan Parties’ consolidated results of operations. There has not been any Material Adverse 
Change since the date of the most recent financial statements of the Loan Parties delivered to Lender.

4.6              Solvency. The fair salable value (taken on a going concern basis) of each Loan Party’s assets exceeds 
the fair value of its liabilities; each Loan Party is not left with unreasonably small capital after the transactions in this 
Agreement; and each Loan Party is able to pay its debts (including trade debts) as they mature.

4.7              OFAC; Patriot Act Compliance. No Loan Party is a Person (i) whose property or interest in 
property is blocked or subject to blocking pursuant to Section 1 of Executive Order 13224 of September 23, 2001 
Blocking Property and Prohibiting Transactions With Persons Who Commit, Threaten to Commit, or Support Terrorism 
(66 Fed. Reg. 49079 (2001)), (ii) who engages in any dealings or transactions prohibited by Section 2 of such executive 
order, or is otherwise associated with any such Person in any manner violative of such Section 2, or (iii) who is on the list 
of Specially Designated Nationals and Blocked Persons or subject to the limitations or prohibitions under any other U.S. 
Department of Treasury’s Office of Foreign Assets Control regulation or executive order (“OFAC”). Each Loan Party is 
in compliance with the Patriot Act. No proceeds of the Loan will be used, directly or indirectly, for payments to any 
governmental official or employee, political party or its officials, candidate for political office, or anyone else acting in an 
official capacity, in order to obtain, retain or direct business or obtain any improper advantage, in violation of the United 
States Foreign Corrupt Practices Act of 1977, as amended.
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4.8              Other Regulatory Compliance. No Loan Party has violated in any material respect any laws, 
ordinances or governmental rules. Except as otherwise set forth on Schedule 4.8, each Loan Party has timely filed all 
required material federal, state and local tax returns and paid, or made adequate provision to pay, all material taxes, 
assessments, deposits and contributions owed by such Loan Party. Each Loan Party has obtained all consents, approvals 
and authorizations of, made all declarations or filings with, and given all notices to, all government authorities that are 
necessary to continue its business as currently conducted.

4.9              Investments. No Loan Party owns any stock, partnership interest or other equity securities except for 
Permitted Investments. Each Loan Party owns all of the capital stock of each of its Subsidiaries (which Subsidiaries are 
listed on Schedule 3 of the Permitted Investment Schedule), free and clear of Liens (other than the Liens in favor of 
Lender pursuant to this Agreement), and all the issued and outstanding shares of capital stock of each Subsidiary of 
Borrower have been validly issued and are duly authorized, fully paid and non-assessable and free of preemptive and 
similar rights.

4.10          Right to Grant Security Interest. (a)  Each Loan Party has full power and authority to grant a first 
priority security interest in its Collateral, and (b) no provision of any Loan Party’s Organizational Documents or other 
contractual obligations, (i) limits or prohibits such Loan Party or any of its Subsidiaries from granting a Lien hereunder, or 
otherwise granting such security interests, to Lender or (ii) limits or prohibits Lender from exercising any rights hereunder 
including, without limitation, any remedies set forth in Sections 8.1 and 8.2 hereof following an Event of Default.

4.11          Loan & Backstop Warrants. The Loan & Backstop Warrants, and the shares of Common Stock 
issuable upon exercise thereof, have been duly authorized by all necessary action on the part of Borrower and no further 
consent or action is required by the Borrower, or its Board or stockholders in connection therewith. Borrower has reserved 
the number of shares of Common Stock underlying the Loan & Backstop Warrants to permit the full exercise of the Loan 
& Backstop Warrants by Lender. As of the Closing Date, the shares of Common Stock issuable upon exercise of the Loan 
& Backstop Warrants, when so issued in accordance with the terms of the Loan & Backstop Warrants, will be, validly 
issued, fully paid and nonassessable and free from all preemptive or similar rights or Liens with respect to the issue 
thereof.  As of the Closing Date, the Loan & Backstop Warrants have been, and the shares of Common Stock issuable 
upon exercise of the Loan & Backstop Warrants when so issued in accordance with the terms of the applicable 
Transaction Documents will be, issued in compliance with applicable securities laws, rules and regulations.  The issuance 
and sale of the Loan & Backstop Warrants and the shares of Common Stock issuable upon exercise thereof does not 
conflict with or violate any rules or regulations of any stock exchange on which the shares of Common Stock are listed.
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4.12          SEC Documents.  Except as disclosed in Schedule 4.12, during the twelve (12) months prior to the 
date hereof, Borrower has timely filed all reports, schedules, forms, statements and other documents required to be filed 
by it with the U.S. Securities and Exchange Commission (the “SEC”) pursuant to the reporting requirements of the 
Exchange Act (all of the foregoing filed prior to the date hereof, and all exhibits included therein and financial statements, 
notes and schedules thereto and documents incorporated by reference therein being hereinafter referred to as the “SEC 
Documents”).  As of their respective filing dates, the SEC Documents comply in all material respects with the 
requirements of the Exchange Act and the rules and regulations of the SEC promulgated thereunder applicable to the SEC 
Documents, and none of the SEC Documents, at the time they were filed with the SEC, contained any untrue statement of 
a material fact or omitted to state a material fact required to be stated therein or necessary in order to make the statements 
therein, in the light of the circumstances under which they were made, not misleading.  The SEC has not issued any stop 
order or other order suspending the effectiveness of any registration statement filed by Borrower or any Subsidiary under 
the Exchange Act or the Securities Act.  As of their respective filing dates, the financial statements of Borrower included 
in the SEC Documents complied as to form in all material respects with applicable accounting requirements and the 
published rules and regulations of the SEC with respect to financial statements included in the SEC Documents.  Such 
financial statements have been prepared in accordance with United States GAAP, consistently applied, during the periods 
involved (except (i) as may be otherwise indicated in such financial statements or the notes thereto, or (ii) in the case of 
unaudited interim statements, to the extent they may exclude footnotes or may be condensed or summary statements) and 
fairly present in all material respects the financial position of Borrower as of the dates thereof and the results of its 
operations and cash flows for the periods then ended (subject, in the case of unaudited statements, to normal year-end 
audit adjustments). As of the date hereof, there are no obligations, liabilities or indebtedness (including contingent and 
indirect liabilities) which are material to the Loan Parties and are not reflected in such financial statements, and no 
material adverse changes have occurred in the financial condition or business of Borrower since the date of the most 
recent financial statement included in the SEC Documents.

4.13          No General Solicitation; Certain Fees.  None of the Loan Parties, their Subsidiaries or their 
Affiliates, nor any Person acting on its or their behalf, has engaged in any form of general solicitation or general 
advertising (within the meaning of Regulation D) in connection with the offer or sale of the Loan & Backstop 
Warrants.  Except as set forth on Schedule 4.13, no brokerage or finder’s fees or commissions are or will be payable by 
any Loan Party or any of its Subsidiaries to any broker, financial advisor or consultant, finder, placement agent, 
investment banker, bank or other Person with respect to the transactions contemplated by this Agreement (including the 
issuance of the Loan & Backstop Warrants).  Lender shall have no obligation with respect to any fees or with respect to 
any claims made by or on behalf of other Persons for fees of a type contemplated in this Section 4.13 that may be due in 
connection with the transactions contemplated by this Agreement (including in connection with the issuance of the Loan 
& Backstop Warrants).  Borrower shall pay, and indemnify and hold harmless Lender, its employees, officers, directors, 
agents, and partners, and their respective Affiliates, from and against, all liabilities, claims, losses, damages, costs 
(including the costs of preparation and outside attorney’s fees) and expenses suffered in respect of any such claimed or 
existing fees, as such fees and expenses are incurred.

4.14          Private Placement.  No registration under the Securities Act is required for the offer and sale of the 
Loan& Backstop Warrants to Lender.

4.15          Application of Takeover Protections.  Borrower and the Board (acting through the independent 
committee of the Board) have taken all necessary action, if any, in order to render inapplicable any control share 
acquisition, business combination, poison pill (including any distribution under a rights agreement) or other similar anti-
takeover provision under the Borrower’s Organizational Documents or the laws of its jurisdiction of incorporation that is 
or could become applicable to Lender as a result of Lender and Borrower fulfilling their obligations or exercising their 
rights under the Loan & Backstop Warrants, the Private Placement and/or the Financing, including without limitation as a 
result of the Company’s issuance of the Loan & Backstop Warrants to Lender, the issuance of any shares of Common 
Stock issuable upon exercise thereof and the issuance of any Financing Units or other securities to Lender or its Affiliates 
pursuant to, or arising out of, the Private Placement, the Financing and/or the Financing Commitment. Borrower has not 
adopted a stockholder rights plan or similar arrangement relating to accumulations of beneficial ownership of Common 
Stock or a change in control of Borrower.
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5.                  AFFIRMATIVE COVENANTS

Each Loan Party and its Subsidiaries shall do all of the following:

5.1              Government Compliance. (a) Maintain its legal existence and good standing in its jurisdiction of 
formation and maintain qualification in each jurisdiction in which qualification and good standing are necessary for the 
conduct of Borrower’s business, except where the failure to be so qualified or in good standing would not reasonably be 
expected to have a Material Adverse Change, and (b) comply in all material respects with all material laws, ordinances 
and regulations to which it is subject.

5.2              Financial Statements, Reports, Certificates. Deliver to Lender:

(a)                Annual Audited Financial Statements. As soon as available, and in any event within 90 
calendar days after the end of each fiscal year of Borrower, copies of its audited consolidated financial statements for its 
most recently completed fiscal year, prepared in accordance with GAAP, including its balance sheet, income statement 
and statement of cash flow. All such information is complete and correct in all material respects and fairly represents the 
financial condition, results of operation and changes in cash flow of Borrower and its Subsidiaries as of the date thereof;

(b)               Quarterly Unaudited Financial Statements. As soon as available, and in any event within 45 
calendar days after the end of each fiscal quarter of Borrower, copies of its consolidated financial statements for its most 
recently completed fiscal quarter and for the portion of the fiscal year then ended, prepared in accordance with GAAP 
subject only to normal year-end audit adjustments and the absence of footnotes, all in reasonable detail and certified by 
Borrower as being complete and correct in all material respects and fairly representing the financial condition, results of 
operation and changes in cash flow of Borrower and its Subsidiaries as of the date thereof;

(c)                Variance Report. No later than the Thursday of each week, commencing with the first such 
date following the Closing Date, a variance report with respect to the Weekly Budget, showing on a line-by-line basis 
actual receipts and disbursements and the total available cash for the last day of the prior week for the cumulative period 
since the Closing Date and noting therein all cumulative variances on a line-by-line basis from the amounts in the Weekly 
Budget (the “Variance Report”). The Variance Report shall include explanations for all material variances and shall be 
certified by the chief financial officer of Borrower;
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(d)               Material Notices. Promptly upon obtaining written notice thereof, notice of (i) any litigation, 
arbitration or administrative proceedings or any other legal actions pending or threatened against Borrower, its 
subsidiaries or any of their respective properties or assets, and (ii) the occurrence of any Default, Event of default or 
Material Adverse Change, setting forth details of such occurrence and stating what action Borrower has taken and 
proposes to take with respect thereto; and

(e)                Other Information. Other information relating to any Loan Party, its Subsidiaries, this 
Agreement or the Collateral reasonably requested by Lender (including, without limitation, information with respect to the 
annual recurring revenue of Borrower and its Subsidiaries).

5.3              Taxes. Except as otherwise set forth on Schedule 4.8, cause all material tax returns and reports of 
each Loan Party to be timely filed (unless subject to a valid extension) and timely pay all material foreign, federal, state 
and local taxes, assessments, deposits and contributions owed by any Loan Party, and deliver to Lender, promptly upon 
request, appropriate certificates attesting to such payments.

5.4              Insurance. Keep its business insured for risks and in amounts, at customary and reasonable levels.

5.5              Private Placement. Promptly seek to consummate the Private Placement and the Financing, in each 
case, in accordance with the Term Sheet and the Financing Commitment and on such other terms, conditions and 
provisions reasonably acceptable to Lender and its Affiliates.

5.6              Additional Loan Parties; Additional Collateral.

(a)                Each Loan Party will cause each of its Subsidiaries formed or acquired after the date of this 
Agreement to become a Loan Party by becoming a party to this agreement pursuant to a joinder agreement in form and 
substance acceptable to Lender. Upon execution and delivery thereof, each such Person (i) shall automatically become a 
Guarantor hereunder and thereupon shall have all of the rights, benefits, duties, and obligations in such capacity under the 
Loan Documents and (ii) to the extent such Subsidiary is a Domestic Subsidiary, will grant Liens to Lender in any 
property of such Subsidiary which constitutes Collateral and thereupon shall have all of the rights, benefits, duties, and 
obligations as a Grantor under the Loan Documents.

(b)               Each Loan Party will cause (i) 100% of the issued and outstanding equity interests of each 
of its Domestic Subsidiaries and (ii) 65% of the issued and outstanding equity interests entitled to vote (within the 
meaning of Treas. Reg. Section 1.956-2(c)(2)) and 100% of the issued and outstanding equity interests not entitled to vote 
(within the meaning of Treas. Reg. Section 1.956-2(c)(2)) in each Foreign Subsidiary to be subject at all times to a first 
priority, perfected (under the applicable UCC) Lien in favor of Lender pursuant to the terms and conditions of the Loan 
Documents or other security documents as Lender shall reasonably request.

(c)                Without limiting the foregoing, each Loan Party will, and will cause each Subsidiary to, 
execute and deliver, or cause to be executed and delivered, to Lender such documents, agreements and instruments, and 
will take or cause to be taken such further actions (including the filing and recording of financing statements, and other 
documents and such other actions or deliveries), which may be required by any applicable law or which Lender may, from 
time to time, reasonably request to carry out the terms and conditions of this Agreement and the other Loan Documents 
and to ensure perfection and priority of the Liens created or intended to be created by this Agreement, all at the expense of 
the Loan Parties.
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(d)               If any material assets are acquired by any Grantor after the date hereof (other than assets 
constituting Collateral under this Agreement that become subject to the Lien under this Agreement upon acquisition 
thereof), Borrower will (i) notify Lender thereof and will cause such assets to be subjected to a Lien in favor of Lender 
securing the Obligations and (ii) take, and cause each applicable Grantor to take, such actions as shall be necessary or 
requested by Lender to grant and perfect such Liens, including actions described in paragraph (c) of this Section, all at the 
expense of the Loan Parties.

(e)                Upon Lender’s request, each Grantor will provide to Lender, a deposit account control 
agreement duly executed on behalf of each financial institution holding a Deposit Account of such Grantor.

5.7              Further Assurances. Execute any further instruments and take further action as Lender reasonably 
requests to effect the purposes of this Agreement or the Term Sheet.

6.                  NEGATIVE COVENANTS

Each Loan Party shall not, and shall not permit its Subsidiaries to, do any of the following:

6.1              Dispositions. Convey, sell, lease, transfer, assign or otherwise dispose of all or any part of any Loan 
Party’s business or property, other than (i) Permitted Investments and (ii) payment of ordinary course business expenses in 
a manner that is not otherwise prohibited by the terms of this Agreement or the other Loan Documents.

6.2              Changes in Business; Change of Control. (a) Engage in any business other than the businesses 
currently engaged in by the Loan Parties and its Subsidiaries as of the Closing Date or reasonably related thereto; 
(b) liquidate or dissolve; (c) permit, allow or suffer to occur a Change of Control; or (d) without at least thirty (30) days’ 
prior written notice to Lender, (1) change the chief executive office of any Loan Party, (2) change the jurisdiction of 
organization of any Loan Party, (3) change the organizational structure or type of any Loan Party, (4) change the legal 
name of any Loan Party, or (5) change any organizational number (if any) assigned by the jurisdiction of organization of 
each Loan Party.

6.3              Mergers. Merge or consolidate with any other Person.

6.4              Indebtedness. Create, incur, assume, or be liable for any Indebtedness, other than Permitted 
Indebtedness.

6.5              Encumbrance. Create, incur, allow, or suffer any Lien on any of its property or assign or convey any 
right to receive income, except for Permitted Liens, or permit any Collateral not to be subject to the first priority security 
interest granted herein.
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6.6              Investments. Directly or indirectly make any Investment, other than Permitted Investments.

6.7              Amendments to Organizational Documents. (a) Permit the amendment of any of the provisions of 
the Organizational Documents of any Loan Party if the result of such amendment (i) is to reduce in any manner the rights 
of any Loan Party to the Collateral or of Lender under this Agreement, or (ii) otherwise adversely affects the rights or 
remedies of Lender under this Agreement.

6.8              Transactions with Affiliates. Directly or indirectly enter into or permit to exist any material 
transaction with any Affiliate of Borrower, except for (a) transactions that are in the ordinary course of Borrower’s 
business, upon fair and reasonable terms that are no less favorable to Borrower than would be obtained in an arm’s length 
transaction with a non-affiliated Person or (b) any Permitted Affiliate Transactions.

6.9              Financial Covenant.

(a)                Weekly Budget Variance. Permit a variance in the cumulative net cash flow of Borrower on 
a consolidated basis to be, at any time, more than ten percent (10%) less than the amounts set forth in the Weekly Budget 
(measured weekly upon delivery of the Variance Report).

(b)               Minimum Total Liquidity. Permit or cause the Liquidity to be less than $2,000,000.

6.10          Compliance. (a) Become a Sanctioned Person or use proceeds from the Loan to fund any operation, 
investment or activity in a Sanctioned State or make any payments to a Sanctioned Person, or (b) violate any other law or 
regulation in any material respect.

7.                  EVENTS OF DEFAULT

Any one of the following shall constitute an event of default (an “Event of Default”) under this Agreement:

7.1              Payment Default. The Borrower fails to (a) make any payment of principal on the Loan on its due 
date, (b) make any payment of interest on the Loan within three (3) Business Days after its due date or (c) pay any other 
Obligations within five (5) Business Days after such Obligations are due and payable;

7.2              Covenant Default.

(a)                Any Loan Party or any of its Subsidiaries (i) fails or neglects to perform any of their 
respective obligations in Sections 5.1, 5.2 or 5.5 and does not cure such failure or neglect within ten (10) days after the 
occurrence thereof or (ii) violates any covenant in Section 6; or

(b)               Any Loan Party or any of its Subsidiaries fails or neglects to perform, keep, or observe any 
other term, provision, condition, covenant or agreement contained in this Agreement or any Loan Documents, and as to 
any default (other than those specified in this Section 7) under such other term, provision, condition, covenant or 
agreement that can be cured, has failed to cure the default within thirty (30) days after the occurrence thereof;
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7.3              Material Adverse Change. A Material Adverse Change occurs;

7.4              Insolvency. (a) Any Loan Party fails to be solvent as described under Section 4.6 hereof; (b) any 
Loan Party begins an Insolvency Proceeding; or (c) an Insolvency Proceeding is begun against any Loan Party and not 
dismissed or stayed within sixty (60) days;

7.5              Other Agreements. There is, under any agreement to which any Loan Party or any Subsidiary 
thereof is a party with a third party or parties, (a) any default resulting in a right by such third party or parties, whether or 
not exercised, to accelerate the maturity of any Indebtedness in an amount, individually or in the aggregate, in excess of 
Fifty Thousand Dollars ($50,000); or (b) any default by any Loan Party or any Subsidiary thereof, the result of which 
would reasonably be expected to have a Material Adverse Change;

7.6              Judgments. One or more final judgments, orders, or decrees for the payment of money in an amount, 
individually or in the aggregate, of at least One Hundred Thousand Dollars ($100,000) (not covered by independent third-
party insurance as to which liability has been accepted by such insurance carrier) shall be rendered against any Loan Party 
or its Subsidiaries and the same are not, within ten (10) days after the entry thereof, discharged or execution thereof stayed 
or bonded pending appeal, or such judgments are not discharged prior to the expiration of any such stay; or

7.7              Attachment. If any Collateral is attached, seized, levied on, or comes into possession of a trustee or 
receiver and the attachment, seizure or levy is not removed in ten (10) days, or if any Loan Party or its Subsidiaries is 
enjoined, restrained, or prevented by court order from conducting a material part of its business or if a judgment or other 
claim becomes a Lien on any of the Collateral, or if a notice of lien, levy, or assessment is filed against any of the 
Collateral by any government agency and not paid within ten (10) days after any Loan Party receives notice;

7.8              Misrepresentations. Any Loan Party or any Person acting for any Loan Party makes any 
representation, warranty, or other statement now or later in this Agreement, any Loan Document or in any writing 
delivered to Lender or to induce Lender to enter this Agreement or any Loan Document, and such representation, 
warranty, or other statement is incorrect in any material respect when made.

7.9              Collateral. This Agreement ceases to create a valid and perfected first priority Lien on and security 
interest in a material portion of the Collateral, subject to Permitted Liens.

7.10          Invalidity of Loan Documents. Any provision of any Loan Document (including any guaranties of 
the Obligations), at any time after its execution and delivery and for any reason other than satisfaction in full of all 
Obligations, ceases to be in full force and effect; or any Loan Party or any other Person (other than Lender) contests in any 
manner the validity or enforceability of any Loan Document; or any Loan Party or any other Person (other than Lender) 
denies that it has any or further liability or obligation under any provision of any Loan Document, or purports to revoke, 
terminate or rescind any provision of any Loan Document.
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7.11          Change of Control. There occurs any Change of Control.

8.                  LENDER’S RIGHTS AND REMEDIES

8.1              Rights and Remedies. Upon the occurrence of an Event of Default, Lender may, without notice or 
demand, do any or all of the following:

(a)                declare all Obligations immediately due and payable (but if an Event of Default described 
in Section 7.4 occurs, all Obligations are immediately due and payable without any action by Lender);

(b)               make any payments and do any acts it considers necessary or reasonable to protect the 
Collateral and/or its security interest in the Collateral. Lender shall have the right to seize any Collateral and any other 
personal property of any Loan Party in which any Books are recorded, stored or maintained and Lender may enter any 
premises, subject to any rights of any landlord or other Person with an interest in such premises, if any, in which any Loan 
Party has a possessory interest, without charge, in order to exercise any of Lender’s rights or remedies hereunder, under 
any other Loan Document or under law;

(c)                apply to the Obligations any amount held by Lender owing to or for the credit or the 
account of any Loan Party or any of its Subsidiaries;

(d)               deliver a notice of exclusive control, any entitlement order, or other directions or 
instructions pursuant to any agreements providing control of any Collateral;

(e)                demand and receive possession of any Collateral; and

(f)                exercise all rights and remedies available to Lender under the Loan Documents or at law or 
equity, including all remedies provided under the Code (including disposal of the Collateral pursuant to the terms thereof).

8.2              Power of Attorney.

(a)                Each Loan Party hereby irrevocably appoints Lender as its true and lawful attorney-in-fact, 
regardless of whether an Event of Default has occurred, until all Obligations have been satisfied in full and the Loan 
Documents have been terminated, in its own name or in the name of such Loan Party, as applicable, to sign such Loan 
Party’s name on any documents necessary to perfect or continue the perfection of Lender’s security interest in the 
Collateral.
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(b)               In addition to and without limiting the foregoing, each Loan Party irrevocably appoints 
Lender as its true and lawful attorney-in-fact, exercisable solely upon the occurrence and during the continuance of an 
Event of Default, to (i) pay, contest or settle any Lien, charge, encumbrance, security interest, and adverse claim in or to 
the Collateral, or any judgment based thereon, or otherwise take any action to terminate or discharge the same, (ii) to 
demand, collect, settle, compromise, adjust, give discharges and releases, all as Lender may determine; (iii) to commence 
and prosecute any actions at any court for the purposes of collecting any Collateral and enforcing any other right in respect 
thereof; (iv) to defend, settle or compromise any action brought and, in connection therewith, give such discharge or 
release as Lender may deem appropriate; (v) to receive, open and dispose of mail addressed to any Loan Party (other than 
mail subject to attorney-client privilege) and endorse checks, notes, drafts, acceptances, money orders, bills of lading, 
warehouse receipts or other instruments or documents evidencing payment, shipment or storage of the goods giving rise to 
the Collateral of any Loan Party on behalf of and in the name of such Loan Party, or securing, or relating to such 
Collateral; (vi) to sell, assign, transfer, make any agreement in respect of, or otherwise deal with or exercise rights in 
respect of, any Collateral or the goods or services which have given rise thereto, as fully and completely as though Lender 
were the absolute owner thereof for all purposes; (vii) to adjust and settle claims under any insurance policy relating 
thereto; (viii) to execute and deliver all assignments, conveyances, statements, financing statements, renewal financing 
statements, security agreements, affidavits, notices and other agreements, instruments and documents that Lender may 
reasonably determine necessary in order to perfect and maintain the security interests and liens granted in this Agreement 
and in order to fully consummate all of the transactions contemplated herein; (ix) to institute any foreclosure proceedings 
that Lender may deem appropriate; (x) to sign and endorse any drafts, assignments, proxies, stock powers, verifications, 
notices and other documents relating to the Collateral; (xi) to pay or discharge taxes, liens, security interests or other 
encumbrances levied or placed on or threatened against the Collateral; (xii) to direct any parties liable for any payment in 
connection with any of the Collateral to make payment of any and all monies due and to become due thereunder directly to 
Lender or as Lender shall direct; (xiii) to receive payment of and receipt for any and all monies, claims, and other amounts 
due and to become due at any time in respect of or arising out of any Collateral; (xiv) to do and perform all such other acts 
and things as Lender may deem to be necessary, proper or appropriate in connection with the Collateral; and (xv) take 
such further action as is necessary or reasonably desirable to obtain the full benefit of this Section 8.2(b). Lender shall not 
incur any liability in connection with or arising from the exercise of such power of attorney and shall have no obligation to 
exercise any of the foregoing rights and remedies. Notwithstanding the foregoing, Lender shall not be responsible in any 
way for any damage or loss to Collateral or any depreciation in the value of the Collateral nor has any duty or 
responsibility whatsoever to take any steps to preserve any rights of any Loan Party in the Collateral. Lender’s foregoing 
appointment as each Loan Party’s attorney in fact, and all of Lender’s rights and powers, coupled with an interest, are 
irrevocable until such time as all Obligations have been satisfied in full and the Loan Documents have been terminated.

8.3              Application of Payments and Proceeds Upon Default. If an Event of Default has occurred and is 
continuing, Lender may apply any funds in its possession, whether from any Loan Party’s account balances, payments, 
proceeds realized as the result of any disposition of the Collateral, or otherwise, to the Obligations in such order as Lender 
shall determine in its sole discretion. Any surplus shall be paid to Borrower or other Persons legally entitled thereto and 
each Loan Party shall remain liable to Lender for any deficiency. If Lender, in its good faith business judgment, directly or 
indirectly enters into a deferred payment or other credit transaction with any purchaser at any sale of Collateral, Lender 
shall have the option, exercisable at any time, of either reducing the Obligations by the principal amount of the purchase 
price or deferring the reduction of the Obligations until the actual receipt by Lender of cash therefor.
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8.4              No Waiver; Remedies Cumulative. Lender’s failure, at any time or times, to require strict 
performance by any Loan Party of any provision of this Agreement or any other Loan Document shall not waive, affect, or 
diminish any right of Lender thereafter to demand strict performance and compliance herewith or therewith. No waiver 
hereunder shall be effective unless signed by the party granting the waiver and then is only effective for the specific 
instance and purpose for which it is given. Lender’s rights and remedies under this Agreement and the other Loan 
Documents are cumulative. Lender has all rights and remedies provided under the Code, by law, or in equity. Lender’s 
exercise of one right or remedy is not an election and shall not preclude Lender from exercising any other remedy under 
this Agreement or other remedy available at law or in equity, and Lender’s waiver of any Event of Default is not a 
continuing waiver. Lender’s delay in exercising any remedy is not a waiver, election, or acquiescence.

9.                  NOTICES

All notices, consents, requests, approvals, demands, or other communication by any party to this Agreement or 
any other Loan Document must be in writing and shall be deemed to have been validly served, given, or delivered: 
(a) upon the earlier of actual receipt and three (3) Business Days after deposit in the U.S. mail, first class, registered or 
certified mail return receipt requested, with proper postage prepaid; (b) upon transmission, when sent by electronic mail; 
(c) one (1) Business Day after deposit with a reputable overnight courier with all charges prepaid; or (d) when delivered, if 
hand-delivered by messenger, all of which shall be addressed to the party to be notified and sent to the address or email 
address indicated below. Lender or any Loan Party may change its mailing or electronic mail address by giving the other 
party written notice thereof in accordance with the terms of this Section 9.

If to any Loan Party:

FalconStor Software, Inc.
2 Huntington Quadrangle
Melville, New York 11747
Attention: Patrick S. McClain, Executive Vice
      President, Chief Financial Officer and Treasurer
Email: patrick.mcclain@falconstor.com

If to Lender:

c/o Hale Capital Partners, L.P.
17 State Street, Suite 3230
New York, NY 10004
Attention: Martin Hale, Jr.
Email: martin@halefunds.com

10.              CHOICE OF LAW, VENUE AND JURY TRIAL WAIVER

10.1          Governing Law; Consent to Jurisdiction. The Loan Documents shall be governed by and construed 
in accordance with New York law. All actions or proceedings arising in connection with the Loan Documents shall be 
tried and litigated only in the state courts located in the County of New York, State of New York, or the federal courts 
located in the Southern District of New York. Each party hereto hereby waives any right it may have to assert the doctrine 
of forum non conveniens or to object to such venue and hereby consents to any court-ordered relief.
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10.2          JURY TRIAL WAIVER. TO THE FULLEST EXTENT PERMITTED BY APPLICABLE 
LAW, EACH PARTY HERETO HEREBY WAIVES ITS RIGHT TO A JURY TRIAL OF ANY CLAIM OR 
CAUSE OF ACTION ARISING OUT OF OR BASED UPON THIS AGREEMENT, THE LOAN DOCUMENTS 
OR ANY TRANSACTION CONTEMPLATED HEREBY OR THEREBY, INCLUDING CONTRACT, TORT, 
BREACH OF DUTY AND ALL OTHER CLAIMS. THIS WAIVER IS A MATERIAL INDUCEMENT FOR THE 
PARTIES HERETO TO ENTER INTO THIS AGREEMENT. EACH PARTY HERETO HAS REVIEWED THIS 
WAIVER WITH ITS COUNSEL.

This Section 10 shall survive the termination of this Agreement.

11.              GENERAL PROVISIONS

11.1          Successors, Assigns and Participations. This Agreement binds and is for the benefit of the successors 
and permitted assigns of each party. No Loan Party may sell, transfer, assign, delegate or negotiate all or any part of, or 
any interest in, such Loan Party’s obligations, rights or benefits under this Agreement or any other Loan Document 
without Lender’s prior written consent. Lender may sell, transfer, assign, delegate or negotiate, all or any part of, or any 
interest in, Lender’s obligations, rights, and benefits under this Agreement and the other Loan Documents without the 
prior written consent of Borrower. Lender has the right, without the consent of or notice to Borrower, to sell participations 
to any Person in all or a portion of Lender’s rights and/or obligations under this Agreement.

11.2          Indemnification. Each Loan Party shall indemnify, defend and hold Lender and its Affiliates, and 
their respective directors, officers, partners, managers, members, employees, agents, attorneys, or any other Person 
affiliated with or representing any of the foregoing (each, an “Indemnified Person”) harmless from and against: (a) all 
obligations, demands, claims, costs, losses, liabilities, damages, and expenses asserted against any Indemnified Person in 
connection with or arising out of or related to (i) the Loan, this Agreement, the other Loan Documents, the Term Sheet or 
any transactions contemplated hereby or thereby (including the issuance of the Loan & Backstop Warrants, the Private 
Placement and the Financing), and (ii) any investigation, litigation or other proceedings asserted against any Indemnified 
Person by a third party or by a Loan Party or any of its Subsidiaries relating to the Loan, this Agreement, the other Loan 
Documents, the Term Sheet or any transactions contemplated hereby or thereby, and (b) all losses or Lender Expenses 
incurred, or paid by Lender in connection with the Loan Documents and the transactions contemplated thereby, except for 
obligations, demands, claims, liabilities and losses caused by Lender’s gross negligence or willful misconduct.

11.3          Time of Essence. Time is of the essence for the performance of all obligations in this Agreement.

11.4          Severability of Provisions. Each provision of this Agreement is severable from every other provision 
in determining the enforceability of any provision.

11.5          Amendments in Writing; Waiver; Integration. Any amendment or waiver relating to any Loan 
Document shall be, in writing, signed by the parties thereto. No oral statement, nor any action, inaction, delay, failure to 
require performance or course of conduct shall operate as an amendment or waiver or have any other effect on any Loan 
Document. Any waiver shall be limited to the circumstance described in it, and shall not apply to any other circumstance, 
or give rise to any obligation to grant any further waiver. The Loan Documents (together with the other documents 
referenced herein) represent the entire agreement about this subject matter and supersede prior negotiations or agreements, 
which merge into the Loan Documents.

18



11.6          Counterparts. This Agreement may be executed in any number of counterparts and by different 
parties on separate counterparts, each of which, when executed and delivered, is an original, and all taken together, 
constitute one Agreement.

11.7          Survival. All covenants, representations and warranties made in this Agreement continue in full force 
until this Agreement has terminated pursuant to its terms and all Obligations (other than contingent obligations for which 
no claim has yet been made) remain outstanding. The obligations of each Loan Party in Section 4.13 and in Section 11.2 
to indemnify Lender shall survive until the statute of limitations with respect to such claim or cause of action shall have 
run.

11.8          Confidentiality. In handling any confidential information, Lender shall exercise the same degree of 
care that it exercises for its own proprietary information, but disclosure of information may be made: (a) to Lender’s 
subsidiaries or Affiliates (such subsidiaries and Affiliates, together with Lender, collectively, “Lender Entities”); (b) to 
prospective transferees or purchasers of any interest in the Loan (provided, however, that any prospective transferee or 
purchaser shall have executed a confidentiality agreement with Lender with terms at least as restrictive as those contained 
herein); (c) as required by law, regulation, subpoena, or other order; (d) to Lender’s regulators or as otherwise required in 
connection with Lender’s examination or audit; (e) as Lender considers reasonably necessary in exercising remedies under 
the Loan Documents; and (f) to third-party service providers of Lender so long as such service providers have executed a 
confidentiality agreement with Lender with terms at least as restrictive as those contained herein. Confidential information 
does not include information that is either: (i) in the public domain or in Lender’s possession when disclosed to Lender, or 
becomes part of the public domain (other than as a result of its disclosure by Lender in violation of this Agreement) after 
disclosure to Lender; or (ii) disclosed to Lender by a third party, if Lender does not know, upon due inquiry, that the third 
party is prohibited from disclosing the information. Lender Entities may use anonymous forms of confidential information 
for aggregate datasets, for analyses or reporting and for any other uses not expressly prohibited in writing by Borrower. 
The provisions of the immediately preceding sentence shall survive termination of this Agreement.

11.9          Captions and Section References. The headings used in this Agreement are for convenience only and 
shall not affect the interpretation of this Agreement. Unless indicated otherwise, section references herein are to sections 
of this Agreement.

11.10      Construction of Agreement. The parties hereto mutually acknowledge that they and their attorneys 
have participated in the preparation and negotiation of this Agreement. In cases of uncertainty this Agreement shall be 
construed without regard to which of the parties caused the uncertainty to exist.

11.11      Relationship. The relationship of the parties to this Agreement is determined solely by the provisions of 
this Agreement. The parties do not intend to create any agency, partnership, joint venture, trust, fiduciary or other 
relationship with duties or incidents different from those of parties to an arm’s-length contract.
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11.12      Third Parties. Except as set forth in Section 11.2, nothing in this Agreement, whether express or 
implied, is intended to: (a) confer any benefits, rights or remedies under or by reason of this Agreement on any persons 
other than the express parties to it and their respective permitted successors and assigns; (b) relieve or discharge the 
obligation or liability of any person not an express party to this Agreement; or (c) give any person not an express party to 
this Agreement any right of subrogation or action against any party to this Agreement.

12.              LOAN GUARANTY

12.1          The Guaranty. Each Guarantor hereby agrees that it is jointly and severally liable for, and, as a 
primary obligor and not merely as surety, absolutely, unconditionally and irrevocably guarantees to Lender, the prompt 
payment when due, whether at stated maturity, upon acceleration or otherwise, and at all times thereafter, of the 
Obligations and all costs and expenses payable pursuant to this Agreement or any other Loan Document (such costs and 
expenses, together with the Obligations, collectively the “Guaranteed Obligations”). Each Guarantor further agrees that 
the Guaranteed Obligations may be extended or renewed in whole or in part without notice to or further assent from it, and 
that it remains bound upon its guarantee notwithstanding any such extension or renewal. All terms of this guaranty apply 
to and may be enforced by or on behalf of any Affiliate of Lender that extended any portion of the Guaranteed 
Obligations. Notwithstanding any provision to the contrary contained herein or in any other of the Loan Documents, the 
obligations of each Guarantor under this Agreement and the other Loan Documents shall be limited to an aggregate 
amount equal to the largest amount that would not render such obligations subject to avoidance under Section 548 of the 
Bankruptcy Code of the United States or any comparable provisions of any applicable state law.

12.2          Guaranty of Payment. This guaranty is a guarantee of payment and not of collection. Each Guarantor 
waives any right to require Lender to sue Borrower, any Guarantor, any other guarantor of, or any other Person obligated 
for all or any part of the Guaranteed Obligations (each, an “Obligated Party”), or otherwise to enforce its payment 
against any collateral securing all or any part of the Guaranteed Obligations. 

12.3              No Discharge or Diminishment of Loan Guaranty.

(a)                Except as otherwise provided for herein, the obligations of each Guarantor hereunder are 
unconditional and absolute and not subject to any reduction, limitation, impairment or termination for any reason (other 
than the indefeasible payment in full in cash of the Guaranteed Obligations), including: (i) any claim of waiver, release, 
extension, renewal, settlement, surrender, alteration, or compromise of any of the Guaranteed Obligations, by operation of 
law or otherwise; (ii) any change in the corporate existence, structure or ownership of the Borrower or any other Obligated 
Party liable for any of the Guaranteed Obligations; (iii) any insolvency, bankruptcy, reorganization or other similar 
proceeding affecting any Obligated Party, or their assets or any resulting release or discharge of any obligation of any 
Obligated Party; or (iv) the existence of any claim, setoff or other rights which any Guarantor may have at any time 
against any Obligated Party, Lender, or any other Person, whether in connection herewith or in any unrelated transactions.
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(b)               The obligations of each Guarantor hereunder are not subject to any defense or setoff, 
counterclaim, recoupment, or termination whatsoever by reason of the invalidity, illegality, or unenforceability of any of 
the Guaranteed Obligations or otherwise, or any provision of applicable law or regulation purporting to prohibit payment 
by any Obligated Party, of the Guaranteed Obligations or any part thereof.

(c)                Further, the obligations of any Guarantor hereunder are not discharged or impaired or 
otherwise affected by: (i) the failure of Lender to assert any claim or demand or to enforce any remedy with respect to all 
or any part of the Guaranteed Obligations; (ii) any waiver or modification of or supplement to any provision of any 
agreement relating to the Guaranteed Obligations; (iii) any release, non-perfection, or invalidity of any indirect or direct 
security for the obligations of Borrower for all or any part of the Guaranteed Obligations or any obligations of any other 
Obligated Party liable for any of the Guaranteed Obligations; (iv) any action or failure to act by Lender with respect to any 
collateral securing any part of the Guaranteed Obligations; or (v) any default, failure or delay, willful or otherwise, in the 
payment or performance of any of the Guaranteed Obligations, or any other circumstance, act, omission or delay that 
might in any manner or to any extent vary the risk of such Guarantor or that would otherwise operate as a discharge of any 
Guarantor as a matter of law or equity (other than the indefeasible payment in full in cash of the Guaranteed Obligations).

12.4          Defenses Waived. To the fullest extent permitted by applicable law, each Guarantor hereby waives 
any defense based on or arising out of any defense of Borrower or any Guarantor or the unenforceability of all or any part 
of the Guaranteed Obligations from any cause, or the cessation from any cause of the liability of Borrower, any Guarantor 
or any other Obligated Party, other than the indefeasible payment in full in cash of the Guaranteed Obligations. Without 
limiting the generality of the foregoing, each Guarantor irrevocably waives acceptance hereof, presentment, demand, 
protest and, to the fullest extent permitted by law, any notice not provided for herein, as well as any requirement that at 
any time any action be taken by any Person against any Obligated Party, or any other Person. Each Guarantor confirms 
that it is not a surety under any state law and shall not raise any such law as a defense to its obligations hereunder. Lender 
may foreclose on any Collateral held by it by one or more judicial or nonjudicial sales, accept an assignment of any such 
Collateral in lieu of foreclosure or otherwise act or fail to act with respect to any collateral securing all or a part of the 
Guaranteed Obligations, compromise or adjust any part of the Guaranteed Obligations, make any other accommodation 
with any Obligated Party or exercise any other right or remedy available to it against any Obligated Party, without 
affecting or impairing in any way the liability of such Guarantor under this Section 12, except to the extent the Guaranteed 
Obligations have been fully and indefeasibly paid in cash. To the fullest extent permitted by applicable law, each 
Guarantor waives any defense arising out of any such election even though that election may operate, pursuant to 
applicable law, to impair or extinguish any right of reimbursement or subrogation or other right or remedy of any 
Guarantor against any Obligated Party or any security.

12.5          Rights of Subrogation. No Guarantor will assert any right, claim or cause of action, including, 
without limitation, a claim of subrogation, contribution or indemnification that it has against any Obligated Party, or any 
Collateral, until the Loan Parties have fully performed all their obligations to Lender.
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12.6          Reinstatement; Stay of Acceleration. If at any time any payment of any portion of the Guaranteed 
Obligations (including a payment effected through exercise of a right of setoff) is rescinded, or must otherwise be restored 
or returned upon the insolvency, bankruptcy or reorganization of the Borrower or otherwise (including pursuant to any 
settlement entered into by Lender in its discretion), each Guarantor’s obligations under this Section 12 with respect to that 
payment shall be reinstated at such time as though the payment had not been made and whether or not Lender is in 
possession of this guaranty. If acceleration of the time for payment of any of the Guaranteed Obligations is stayed upon 
the insolvency, bankruptcy or reorganization of the Borrower, all such amounts otherwise subject to acceleration under the 
terms of any agreement relating to the Guaranteed Obligations shall nonetheless be payable by the Guarantors forthwith 
on demand by Lender.

12.7          Information. Each Guarantor assumes all responsibility for being and keeping itself informed of 
Borrower’s financial condition and assets, and of all other circumstances bearing upon the risk of nonpayment of the 
Guaranteed Obligations and the nature, scope and extent of the risks that each Guarantor assumes and incurs under this 
Section 12, and agrees that Lender shall not have any duty to advise any Guarantor of information known to it regarding 
those circumstances or risks.

12.8          Certain Additional Waivers. Each Guarantor agrees that such Guarantor shall have no right of 
recourse to security for the Guaranteed Obligations, except through the exercise of rights of subrogation pursuant to 
Section 12.5 and Section 12.9.

12.9          Rights of Contribution. The Guarantors agree among themselves that, in connection with payments 
made hereunder, each Guarantor shall have contribution rights against the other Guarantors as permitted under applicable 
Law. Such contribution rights shall be subordinate and subject in right of payment to the obligations of such Guarantors 
under the Loan Documents and no Guarantor shall exercise such rights of contribution until all Guaranteed Obligations 
have been paid in full (other than contingent indemnification obligations for which no claim has been asserted) and the 
Commitments have terminated.

12.10      Liability Cumulative. The liability of each Loan Party as a Guarantor under this Section 12 is in 
addition to and shall be cumulative with all liabilities of each Loan Party to Lender under this Agreement and the other 
Loan Documents to which such Loan Party is a party or in respect of any obligations or liabilities of the other Loan 
Parties, without any limitation as to amount, unless the instrument or agreement evidencing or creating such other liability 
specifically provides to the contrary.

13.              DEFINITIONS

13.1          Accounting Terms and Other Definitions. Unless otherwise expressly provided herein, (i) 
accounting terms not defined in this Agreement shall be construed following GAAP and (ii) calculations and 
determinations must be made following GAAP. Capitalized terms not otherwise defined in this Agreement shall have the 
meanings set forth in this Section 12. All other terms contained in this Agreement, unless otherwise indicated, shall have 
the meaning provided by the Code to the extent such terms are defined therein. As used in the Loan Documents, the word 
“shall” is mandatory, the word “may” is permissive, the word “or” is not exclusive, the words “includes” and “including” 
are not limiting, the singular includes the plural, and numbers denoting amounts that are set off in brackets are negative. 
The term “continuing” in the context of an Event of Default means that the Event of Default has not been remedied (if 
capable of being remedied) or waived.
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13.2          Terms defined in the UCC which are not otherwise defined in this Agreement are used herein as 
defined in the UCC.

13.3          As used in this Agreement, the following capitalized terms have the following meanings:

“Affiliate” is, with respect to any Person, each other Person that owns or controls directly or indirectly the 
Person, any Person that controls or is controlled by or is under common control with the Person, including, without 
limitation, any parallel fund, related fund, or management company of a Person (or such other Person responsible for its 
management), and each of that Person’s senior executive officers, directors, partners and, for any Person that is a limited 
liability company, that Person’s managers and members.

“Applicable Lender Financing Units” means the product of (y) 40,000,000 Financing Units (i.e. the aggregate 
number of Financing Units) and (z) the amount determined by dividing the Outstanding Loan Amount by $4,000,000 (i.e. 
the total gross offering proceeds to the Borrower if the Financing is fully subscribed for).

“Board” means the Board of Directors of the Borrower.

“Books” are all Loan Party’s and Subsidiary’s books and records including ledgers, federal and state tax returns, 
records regarding the Collateral and all computer programs or storage or any equipment containing such information.

“Business Day” is any day that is not a Saturday, Sunday or a nationally recognized holiday.

“Cash Equivalents” are (a) marketable direct obligations issued or unconditionally guaranteed by the United 
States or any agency or any State thereof having maturities of not more than one (1) year from the date of acquisition; 
(b) commercial paper maturing no more than one (1) year after its creation and having the highest rating from either 
Standard & Poor’s Ratings Group or Moody’s Investors Service, Inc.; and (c) Lender’s certificates of deposit issued 
maturing no more than one (1) year after issue.
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“Change of Control” means that (A) the Borrower shall, directly or indirectly, including through Subsidiaries, 
Affiliates or otherwise, in one or more related transactions, (i) consolidate or merge with or into another Subject Entity 
where the holders of a majority of the Borrower’s outstanding Common Stock immediately prior to the consolidation or 
merger do not continue to own at least 50.1% of the surviving corporation, or (ii) sell, assign, transfer, convey or 
otherwise dispose of all or substantially all of the properties or assets of the Borrower or any Subsidiary, or (iii) make, or 
be subject to or have the Common Stock be subject to or party to one or more Subject Entities making, a purchase, tender 
or exchange offer that is accepted by the holders of at least either (x) 50.1% of the outstanding shares of Common Stock, 
or (y) such number of shares of Common Stock such that all Subject Entities making or party to, or Affiliated with any 
Subject Entity making or party to, such purchase, tender or exchange offer, become collectively the beneficial owners (as 
defined in Rule 13d-3 under the Exchange Act) of at least 50.1% of the outstanding shares of Common Stock, or (iv) 
consummate a stock purchase agreement or other business combination (including, without limitation, a reorganization, 
recapitalization, spin-off or scheme of arrangement) with one or more Subject Entities whereby all such Subject Entities, 
individually or in the aggregate, acquire, either (x) at least 50.1% of the outstanding shares of Common Stock, or (y) such 
number of shares of Common Stock such that the Subject Entities become collectively the beneficial owners (as defined in 
Rule 13d-3 under the Exchange Act) of at least 50.1% of the outstanding shares of Common Stock, or (v) reorganize, 
recapitalize or reclassify its Common Stock or effect a compulsory share exchange pursuant to which the Common Stock 
is effectively converted into or exchanged for other securities, cash or property, or (vi) the execution by the Borrower or 
any Subsidiary of a definitive agreement directly or indirectly providing for any of the foregoing events, (B) any Subject 
Entity individually or the Subject Entities in the aggregate is or shall become the “beneficial owner” (as defined in Rule 
13d-3 under the Exchange Act), directly or indirectly, whether through acquisition, purchase, assignment, conveyance, 
tender, tender offer, exchange, reduction in outstanding shares of Common Stock, merger, consolidation, business 
combination, reorganization, recapitalization, spin-off, scheme of arrangement, reorganization, recapitalization or 
reclassification or otherwise in any manner whatsoever, of either (x) at least 50.1% of the aggregate ordinary voting power 
represented by issued and outstanding Common Stock, or (y) a percentage of the aggregate ordinary voting power 
represented by issued and outstanding shares of Common Stock or other equity securities of the Borrower sufficient to 
allow such Subject Entities to effect a statutory short form merger or other transaction requiring other stockholders of the 
Borrower to surrender their shares of Common Stock without approval of the stockholders of the Borrower, 
(C) Continuing Directors cease to constitute more than a majority of the members of the Board of Directors or (D) the 
issuance of or the entering into any other instrument or transaction structured in a manner to circumvent, or that 
circumvents, the intent of this definition in which case this definition shall be construed and implemented in a manner 
otherwise than in strict conformity with the terms hereof to the extent necessary to correct this definition or any portion 
hereof which may be defective or inconsistent with the intended treatment of such instrument or transaction.

“Closing Date” means the date on which the conditions precedent set forth in Section 2.1 are satisfied or waived 
and the borrowing of the Loan occurs.

“Code” is the Uniform Commercial Code, as the same may, from time to time, be enacted and in effect in the 
State of New York; provided, that in the event that, by reason of mandatory provisions of law, any or all of the attachment, 
perfection, or priority of, or remedies with respect to, Lender’s Lien on any Collateral is governed by the Uniform 
Commercial Code in effect in a jurisdiction other than the State of New York, the term “Code” shall mean the Uniform 
Commercial Code as enacted and in effect in such other jurisdiction solely for purposes of the provisions thereof relating 
to such attachment, perfection, priority, or remedies and for purposes of definitions relating to such provisions.

“Collateral” shall have the meaning set forth in Section 3.1.

“Common Stock” means the Common Stock, par value $0.001 per share, of Borrower.
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“Continuing Director” means (i) any individual who is a member of the Board on the Closing Date and (ii) any 
individual who is appointed to the Board or nominated for election to the Board by other Continuing Directors or by the 
holders of the Borrower’s outstanding Series A Preferred Stock in accordance with the terms of the Certificate of 
Designations for the Series A Preferred Stock.

“Default” means any condition, act or event which, with the giving of notice or lapse of time or both, would 
become an Event of Default.

“Dollars,” “dollars” or use of the sign “$” means only lawful money of the United States and not any other 
currency, regardless of whether that currency uses the “$” sign to denote its currency or may be readily converted into 
lawful money of the United States.

“Domestic Subsidiary” means any direct or indirect Subsidiary of Borrower that is not a Foreign Subsidiary.

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and regulations 
promulgated thereunder.

“Financing” means the proposed issuance and sale (or, in the case of the Financing Units consisting of Series A 
Preferred Stock held by  HCP-FVA, LLC, assignment by HCP-FVA, LLC) to existing stockholders via a rights offering or 
a private placement of up to 40,000,000 Financing Units.  The Financing, if fully subscribed, would result in total gross 
proceeds to the Borrower of $4,000,000.

“Financing Commitment” means that certain commitment being delivered by Lender to Borrower on the 
Closing Date to purchase up to 75% of the Financing Units for a total purchase price of $3,000,000.

“Financing Units” has the meaning set forth in the defined term “Private Placement”.

“Foreign Subsidiary” means any direct or indirect Subsidiary of Borrower that is not a Person incorporated or 
organized under the laws of the United States of America.

“GAAP” is generally accepted accounting principles.

“Governmental Approval” is any consent, authorization, approval, order, license, franchise, permit, certificate, 
accreditation, registration, filing or notice, of, issued by, from or to, or other act by or in respect of, any Governmental 
Authority.

“Governmental Authority” is any nation or government, any state or other political subdivision thereof, any 
agency, authority, instrumentality, regulatory body, court, central bank or other entity exercising executive, legislative, 
judicial, taxing, regulatory or administrative functions of or pertaining to government, any securities exchange and any 
self-regulatory organization.
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“Grantors” means Borrower and each Domestic Subsidiary of Borrower party hereto from time to time and any 
other Person that grants a security interest in any of its assets to secure the Obligations.

“Guarantors” means each Domestic Subsidiary of Borrower party hereto from time to time and any other Person 
that guarantees the Obligations.

“Guaranteed Obligations” has the meaning set forth in Section 12.01.

“Guaranty” means the Guaranty made by the Guarantors in favor of the Administrative Agent, the Lenders and 
the other holders of the Obligations pursuant to Section 12.

“Indebtedness” is (a) indebtedness for borrowed money or the deferred price of property or services, such as 
reimbursement and other obligations for surety bonds and letters of credit, (b) obligations evidenced by notes, bonds, 
debentures or similar instruments, (c) capital lease obligations, and (d) any guaranty of or other contingent liability in 
respect of any of the foregoing.

“Insolvency Proceeding” is any proceeding by or against any Person under the United States Bankruptcy Code, 
or any other bankruptcy or insolvency law, including assignments for the benefit of creditors, compositions, extensions 
generally with its creditors (other than Lender), or proceedings seeking reorganization, arrangement, or other relief.

“Investment” is any beneficial ownership interest in any Person (including stock, partnership interest or other 
securities), and any loan, advance or capital contribution to any Person.

“Lender Expenses” are all documented out-of-pocket fees, costs, and expenses (including reasonable, out-of-
pocket and documented attorneys’ fees and expenses) for preparing, amending, negotiating, administering, defending and 
enforcing the Loan Documents (including, without limitation, those incurred in connection with appeals or Insolvency 
Proceedings) and the Term Sheet or otherwise incurred in connection with the transactions contemplated by the Loan 
Documents.

“Lien” is a claim, mortgage, deed of trust, levy, attachment, charge, pledge, security interest or other 
encumbrance of any kind, whether voluntarily incurred or arising by operation of law or otherwise against any property.

“Liquidity” is the sum of cash and cash equivalents plus all accounts receivables that have been outstanding for 
less than 90 days.

“Loan & Backstop Warrants” means the warrants to be issued by the Borrower to Lender or its Affiliates to 
purchase 13,859,128 shares of Common Stock at an exercise price of $0.001 per share in consideration for Lender 
providing the Loan and the Financing Commitment, which Loan & Backstop Warrants shall be in the form of Exhibit A 
attached hereto.
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“Loan Documents” are, collectively, this Agreement, the Note, any other notes or guaranties executed by any 
Loan Party, and any other present or future agreement between any Loan Party and/or for the benefit of Lender, in each 
case, in connection with this Agreement, all as amended, restated, or otherwise modified from time to time in accordance 
with its terms.

“Loan Parties” means, collectively, Borrower, Grantors and Guarantors, and any other Person who becomes a 
party to this Agreement as a “Loan Party” and their successors and assigns, and the term “Loan Party” shall mean any one 
of them or all of them, individually, as the context may require.

“Material Adverse Change” is any one or more of (a) a material adverse change in the perfection or priority of 
Lender’s Lien in the Collateral or in the value of the Collateral; or (b) a material adverse change in the assets, liabilities, 
operations, business or general condition (financial or otherwise) of any Loan Party.

“Obligations” are each Loan Party’s obligation to pay when due any debts, principal, interest, Lender Expenses, 
and other amounts any Loan Party owes Lender now or later, under this Agreement or the other Loan Documents, 
including, without limitation, interest accruing after Insolvency Proceedings begin, and to perform Borrower’s duties 
under the Loan Documents.

“OFAC” is the Office of Foreign Assets Control of the United States Department of the Treasury.

“Organizational Documents” means, with respect to any Person, any charter, memorandum, articles or 
certificate of incorporation or association, certificate of organization, registration or formation, certificate of partnership or 
limited partnership, bylaws, operating agreement, limited liability company agreement, or partnership agreement of such 
Person and any and all other applicable documents relating to such Person’s formation, incorporation, organization or 
entity governance matters (including any shareholders’ or equity holders’ agreement or voting trust agreement) and 
specifically includes, without limitation, any certificates of designation for preferred stock or other forms of preferred 
equity

“Outstanding Loan Amount” has the meaning set forth in Section 1.2(c)(v).

“Payment Date” is the first (1st) calendar day of each calendar month.

“Perfection Requirement” is the filing of a financing statement or entry in a public register in any jurisdiction 
necessary to perfect Lender’s first priority security interest created by this Agreement or any other Loan Document.

“Permitted Affiliate Transactions” are any transactions with Affiliates existing on the Closing Date that are 
listed on Schedule 1 attached to this Agreement.

“Permitted Indebtedness” is:

(a)                Loan Parties’ Indebtedness to Lender under this Agreement and the other Loan Documents;

(b)               Indebtedness existing on the Closing Date and listed on Schedule 2 to this Agreement and 
any extensions, refinancings, modifications, amendments and restatements thereof, provided that the principal amount 
thereof is not increased or the terms thereof are not modified to impose more burdensome terms upon Borrower;
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(c)                any Indebtedness incurred with the prior written consent of Lender;

(d)               any non-convertible Indebtedness from a standard commercial lender in an amount not to 
exceed, at any time, eighty percent (80%) of the Company’s accounts receivable, provided that the Obligations are repaid 
in full and such Indebtedness is otherwise permitted under the terms of the Series A Preferred Stock Purchase Agreement 
dated September 16, 2013 by and between the Borrower and Hale Capital Partners, LP;

(e)                capital leases not to exceed $200,000; and

(f)                any other Indebtedness incurred pursuant to the agreements set forth in the Term Sheet].

“Permitted Investments” are:

(a)                Investments existing on the Closing Date and listed on Schedule 3 to this Agreement;

(b)               Investments consisting of Cash Equivalents; and

(c)                any Investments made with the prior written consent of Lender.

“Permitted Liens” are:

(a)                Liens existing on the Closing Date that are listed on Schedule 4 to this Agreement;

(b)               Liens in favor of Lender arising under this Agreement and the other Loan Documents;

(c)                Liens for taxes, fees, assessments or other government charges or levies, either (i) not due 
and payable or (ii) being contested in good faith and for which Borrower maintains adequate reserves on its books in 
accordance with GAAP; and

(d)               Liens consented to by Lender.

“Person” is any individual, sole proprietorship, partnership, limited liability company, joint venture, company, 
trust, unincorporated organization, association, corporation, institution, public benefit corporation, firm, joint stock 
company, estate, entity or government agency.

“Premium” has the meaning set forth in Section 1.2(b).

“Private Placement” means the proposed issuance and sale by the Borrower to the Lender and/or its Affiliates of 
up to 75% of the debt and equity securities (the “Financing Units”) to be issued in the Financing as described in the Term 
Sheet and the Financing Commitment, whether (i) pursuant to the Lender’s right to purchase 25% of the Financing Units 
in the Financing as set forth in the Term Sheet and the Financing Commitment or (ii) the exercise by the Borrower of its 
rights under the Financing Commitment; provided, that, Lender and its Affiliates shall not be required to purchase any of 
the Financing Units that consist of Series A Preferred Stock held by HCP-FVA, LLC.
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“Prime Rate” means a fluctuating interest rate per annum rate so designated from time to time in The Wall Street 
Journal as the “prime rate.” The Prime Rate is a reference rate. Each change in the Prime Rate shall be effective from and 
including the date such change is designated by The Wall Street Journal as being effective.

“Sanctioned Person” is any Person named on the list of Specially Designated Nationals maintained by OFAC.

“Sanctioned State” is any country, state or sovereign entity that is subject to a country sanctions program 
administered or enforced by OFAC, any agency thereof or any Person domiciled in or controlled thereby.

“SEC” has the meaning set forth in Section 4.12.

“SEC Documents” has the meaning set forth in Section 4.12.

“Series A Preferred Stock” means the Series A Convertible Preferred Stock, par value $0.001 per share, of the 
Borrower.

“Subject Entity” means any Person, Persons or “group” (as that term is used in Section 13(d) of the Exchange 
Act and as defined in Rule 13d-5 thereunder) or any Affiliate or associate of any such Person, Persons or Group.

“Subsidiary(ies)” means at any time any Person which the Borrower (either alone or through or together with 
any other Subsidiary), owns, directly or indirectly, more than a majority of the capital stock or equity interests, the holders 
of which are generally entitled to vote for the election of the board of directors or other governing body of such Person.

“Term Sheet” has meaning set forth in Section 1.3.

“UCC” means the Uniform Commercial Code, as in effect from time to time, of the State of New York or of any 
other state the laws of which are required as a result thereof to be applied in connection with the attachment, perfection or 
priority of, or remedies with respect to, Lender’s Lien on any Collateral.

[Signature Page Follows.]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the date first set 
forth above.  

BORROWER:

FALCONSTOR SOFTWARE, INC.

By: /s/ Patrick McClain
Name: Patrick McClain
Title: Executive Vice President, Chief Financial 

Officer, Treasurer and Secretary

OTHER LOAN PARTIES:

FALCONSTOR, INC., as a Grantor and Guarantor

By: /s/ Patrick McClain
Name: Patrick McClain
Title: Executive Vice President, Chief Financial 

Officer, Treasurer and Secretary

FALCONSTOR AC, INC., as a Grantor and Guarantor

By: /s/ Patrick McClain
Name: Patrick McClain
Title: Executive Vice President, Chief Financial 

Officer, Treasurer and Secretary

[Signature Page to Loan and Security Agreement]



LENDER:

HCP-FVA, LLC

By: /s/ Martin Hale
Name: Martin Hale
Title: Managing Member

[Signature Page to Loan and Security Agreement]



EXHIBIT A

TERM LOAN NOTE

$500,000

November 17, 2017

FOR VALUE RECEIVED, the undersigned (“Borrower”), promises to pay to the order of HCP-FVA, LLC 
(“Lender”; Lender, together with any other holder hereof, sometimes referred to herein as the “Holder”), at the office of 
Lender located at 17 State Street, Suite 3230, New York, NY 10004 or at such other place as Lender may from time to 
time designate to Borrower in writing, the principal sum of FIVE HUNDRED THOUSAND AND NO/100 DOLLARS 
($500,000), or such lesser amount as may be outstanding under the Loan Agreement (defined below), at such time or 
times as are provided in the Loan Agreement (defined below) and, in any event, on the Maturity Date, subject to 
acceleration upon the occurrence of an Event of Default under the Loan Agreement or earlier termination of the Loan 
Agreement pursuant to the terms thereof, together with interest on the unpaid principal balance hereof from the date hereof 
until the payment in full of this Note at the rate specified in the Loan Agreement and, to the extent applicable, payment of 
the Premium, payable at the times and in the manner provided in the Loan Agreement.

This Note is the “Note” issued to evidence the Loan being made by Lender to Borrower pursuant to the 
provisions of the Loan and Security Agreement, dated as of the date hereof (herein, as at any time amended, modified or 
supplemented, called the “Loan Agreement”; capitalized terms used herein and not defined herein having the meanings 
assigned to them in the Loan Agreement), between Borrower and Lender to which reference is hereby made for a 
statement of the terms, conditions and covenants under which the indebtedness evidenced hereby was made and is to be 
repaid, including, but not limited to, those related to voluntary or mandatory prepayment of the indebtedness represented 
hereby, to the maturity of the indebtedness represented hereby upon the termination of the Loan Agreement and to the 
interest rate payable hereunder. In no event, however, shall interest exceed the maximum interest rate permitted by law. 
Upon and after the occurrence of an Event of Default, and during the continuation thereof, interest shall be payable at the 
default rate provided in the Loan Agreement.

Payment of this Note is secured by the Collateral and guaranteed by the Loan Parties, and Holder is entitled to the 
benefit of the Loan Agreement and any other Loan Document at any time delivered in connection with the foregoing to 
secure the Obligations, and is subject to all of the agreements, terms and conditions therein contained.

If an Event of Default under Section 7.4 of the Loan Agreement shall occur, then this Note shall immediately 
become due and payable, without notice, together with reasonable attorneys' fees if the collection hereof is placed in the 
hands of an attorney to obtain or enforce payment hereof. If any other Event of Default shall occur under the Loan 
Agreement or any of the other Loan Documents, which is not cured within any applicable grace period, then this Note 
may, as provided in the Loan Agreement, be declared to be immediately due and payable, without notice, together with 
reasonable attorneys' fees, if the collection hereof is placed in the hands of an attorney to obtain or enforce payment 
hereof.



PURSUANT TO SECTION 5-1401 OF THE NEW YORK GENERAL OBLIGATIONS LAW, THIS NOTE SHALL BE 
GOVERNED BY, AND SHALL BE CONSTRUED AND ENFORCED IN ACCORDANCE WITH, THE INTERNAL 
LAWS OF THE STATE OF NEW YORK, WITHOUT REGARD TO CONFLICTS OF LAW PRINCIPLES.

Borrower hereby waives presentment, demand for payment, protest and notice of protest, notice of dishonor and all other 
notices in connection with this Note.

[signature page follows]



IN WITNESS WHEREOF, the undersigned has caused this Note to be executed as of the date first set forth 
above. 

FALCONSTOR SOFTWARE, INC.

By: /s/ Patrick McClain
Name: Patrick McClain
Title: Executive Vice President, Chief Financial 

Officer, Treasurer and Secretary

[Signature page to Term Loan Note]



EXHIBIT B

If the Outstanding Loan Amount as of the closing of the Private Placement is $500,000, then (x) the Lender shall be issued 
5,000,000 Applicable Lender Financing Units upon conversion of the Outstanding Loan Amount  and (y) the number of 
warrants to be issued to the Lender in respect of the 5,000,000 Applicable Lender Financing Units shall be approximately 
61,165,134 warrants (or such greater number to take into account accretion of the Preferred Stock from and after the date 
hereof). 



Exhibit 10.2

EXECUTION COPY

NEITHER THIS WARRANT NOR THE SECURITIES FOR WHICH THIS WARRANT IS EXERCISABLE HAVE 
BEEN REGISTERED WITH THE SECURITIES AND EXCHANGE COMMISSION OR THE SECURITIES 
COMMISSION OF ANY STATE IN RELIANCE UPON AN EXEMPTION FROM REGISTRATION UNDER THE 
SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), AND, ACCORDINGLY, MAY NOT BE 
OFFERED, SOLD OR OTHERWISE TRANSFERRED EXCEPT PURSUANT TO AN EFFECTIVE REGISTRATION 
STATEMENT UNDER THE SECURITIES ACT OR PURSUANT TO AN AVAILABLE EXEMPTION FROM, OR IN 
A TRANSACTION NOT SUBJECT TO, THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND 
IN COMPLIANCE WITH APPLICABLE STATE SECURITIES OR BLUE SKY LAWS. 

FALCONSTOR SOFTWARE, INC.

WARRANT

Dated: November 17, 2017

FALCONSTOR SOFTWARE, INC., a Delaware corporation (the “Company”), hereby certifies that, for value 
received, HCP-FVA, LLC or its registered assigns (the “Holder”), is entitled to purchase from the Company up to a total 
of 13,859,128 (subject to adjustment as provided herein) fully paid and non-assessable shares of common stock, $0.001 
par value per share (the “Common Stock”), of the Company (each such share, a “Warrant Share” and all such shares, 
the “Warrant Shares”) at an exercise price equal to $0.001 per share (as adjusted from time to time as provided in 
Section 9, the “Exercise Price”), at any time and from time to time from and after the date hereof (the “Issuance Date”) 
and through and including November 17, 2027 (the “Expiration Date”), and subject to the following terms and 
conditions. This Warrant (this “Warrant”) is being issued pursuant to Section 2(a)(ix) of that certain Loan and Security 
Agreement, dated as of November 17, 2017 (the “Loan Agreement”), by and among the Company, as borrower, the 
subsidiaries party thereto, as guarantors, and HCP-FVA, LLC, as lender.

1.           Definitions. In addition to the terms defined elsewhere in this Warrant, capitalized terms that are not 
otherwise defined herein shall have the meanings set forth below:

(a)           Affiliate” means, with respect to any Person, each other Person that owns or controls directly 
or indirectly the Person, any Person that controls or is controlled by or is under common control with the Person, 
including, without limitation, any parallel fund, related fund, or management company of a Person (or such other Person 
responsible for its management), and each of that Person’s senior executive officers, directors, partners and, for any 
Person that is a limited liability company, that Person’s managers and members.

(b)          “Business Day” means any day that is not a Saturday, Sunday or a nationally recognized 
holiday.



(c)           “Change of Control” means that (A) the Company shall, directly or indirectly, including 
through Subsidiaries, Affiliates or otherwise, in one or more related transactions, (i) consolidate or merge with or into 
another Subject Entity where the holders of a majority of the Company’s outstanding Common Stock immediately prior to 
the consolidation or merger do not continue to own at least 50.1% of the surviving corporation, or (ii) sell, assign, transfer, 
convey or otherwise dispose of all or substantially all of the properties or assets of the Company or any Subsidiary, or (iii) 
make, or be subject to or have the Common Stock be subject to or party to one or more Subject Entities making, a 
purchase, tender or exchange offer that is accepted by the holders of at least either (x) 50.1% of the outstanding shares of 
Common Stock, or (y) such number of shares of Common Stock such that all Subject Entities making or party to, or 
Affiliated with any Subject Entity making or party to, such purchase, tender or exchange offer, become collectively the 
beneficial owners (as defined in Rule 13d-3 under the Exchange Act) of at least 50.1% of the outstanding shares of 
Common Stock, or (iv) consummate a stock purchase agreement or other business combination (including, without 
limitation, a reorganization, recapitalization, spin-off or scheme of arrangement) with one or more Subject Entities 
whereby all such Subject Entities, individually or in the aggregate, acquire, either (x) at least 50.1% of the outstanding 
shares of Common Stock, or (y) such number of shares of Common Stock such that the Subject Entities become 
collectively the beneficial owners (as defined in Rule 13d-3 under the Exchange Act) of at least 50.1% of the outstanding 
shares of Common Stock, or (v) reorganize, recapitalize or reclassify its Common Stock or effect a compulsory share 
exchange pursuant to which the Common Stock is effectively converted into or exchanged for other securities, cash or 
property, or (vi) the execution by the Company or any Subsidiary of a definitive agreement directly or indirectly providing 
for any of the foregoing events, (B) any Subject Entity individually or the Subject Entities in the aggregate is or shall 
become the “beneficial owner” (as defined in Rule 13d-3 under the Exchange Act), directly or indirectly, whether through 
acquisition, purchase, assignment, conveyance, tender, tender offer, exchange, reduction in outstanding shares of Common 
Stock, merger, consolidation, business combination, reorganization, recapitalization, spin-off, scheme of arrangement, 
reorganization, recapitalization or reclassification or otherwise in any manner whatsoever, of either (x) at least 50.1% of 
the aggregate ordinary voting power represented by issued and outstanding Common Stock, or (y) a percentage of the 
aggregate ordinary voting power represented by issued and outstanding shares of Common Stock or other equity securities 
of the Company sufficient to allow such Subject Entities to effect a statutory short form merger or other transaction 
requiring other stockholders of the Company to surrender their shares of Common Stock without approval of the 
stockholders of the Company, (C) Continuing Directors cease to constitute more than a majority of the members of the 
Board of Directors or (D) the issuance of or the entering into any other instrument or transaction structured in a manner to 
circumvent, or that circumvents, the intent of this definition in which case this definition shall be construed and 
implemented in a manner otherwise than in strict conformity with the terms hereof to the extent necessary to correct this 
definition or any portion hereof which may be defective or inconsistent with the intended treatment of such instrument or 
transaction.

(d)          “Closing Price” means, for any date, the price determined by the first of the following clauses 
that applies: (a) if the Common Stock is then listed or quoted on an Eligible Market or any other national securities 
exchange, the closing bid price per share of Common Stock for such date (or the nearest preceding date) on the primary 
Eligible Market or exchange on which the Common Stock is then listed or quoted; (b) if the Common Stock is then listed 
or quoted on the OTC Bulletin Board, the most recent closing bid price per share of Common Stock so reported; (c) if 
prices for the Common Stock are then reported in the “Pink Sheets” published by OTC Markets Group Inc. (or a similar 
organization or agency succeeding to its functions of reporting prices), the most recent bid price per share of Common 
Stock so reported; or (d) in all other cases, the fair market value of a share of Common Stock as determined by an 
independent appraiser selected in good faith by the Holder.
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(e)           “Continuing Director” means (i) any individual who is a member of the Board of Directors of 
the Company on the Issuance Date and (ii) any individual who is appointed to the Board of Directors of the Company or 
nominated for election to the Board of Directors of the Company by other Continuing Directors or by the holders of the 
Company’s outstanding Series A Preferred Stock in accordance with the terms of the Certificate of Designations for the 
Series A Preferred Stock

(f)           “Control” (including the terms “controlling”, “controlled by” or “under common control 
with”) means the possession, direct or indirect, of the power to direct or cause the direction of the management and 
policies of a Person, whether through the ownership of voting securities, by contract or otherwise.

(g)          “Eligible Market” means any of the following markets or exchanges on which the Common 
Stock is listed or quoted for trading on the date in question: The NASDAQ Global Market, The NASDAQ Global Select 
Market, The NASDAQ Capital Market, the New York Stock Exchange, NYSE Arca or the NYSE MKT (or any successor 
to any of the foregoing).

(h)          “Exchange Act” means the Securities Exchange Act of 1934, as amended, or any successor 
statute, and the rules and regulations promulgated thereunder.

(i)            “Person” means an individual or corporation, partnership, trust, incorporated or 
unincorporated association, joint venture, limited liability company, joint stock company, government (or an agency or 
subdivision thereof) or other entity of any kind.

(j)            “Proceeding” means an action, claim, suit, investigation or proceeding (including, without 
limitation, an investigation or partial proceeding, such as a deposition).

(k)          “Securities Act” means the Securities Act of 1933, as amended, or any successor statute, and 
the rules and regulations promulgated thereunder.

(l)            “Subject Entity” means any Person, Persons or “group” (as that term is used in Section 13(d) 
of the Exchange Act and as defined in Rule 13d-5 thereunder) or any Affiliate or associate of any such Person, Persons or 
Group (other than the Holder and its Affiliates).

(m)        “Subsidiary(ies)” means at any time any Person which the Company (either alone or through or 
together with any other Subsidiary), owns, directly or indirectly, more than a majority of the capital stock or equity 
interests the holders of which are generally entitled to vote for the election of the board of directors or other governing 
body of such Person.
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(n)          “Trading Day” means (a) any day on which the Common Stock is listed or quoted and traded 
on an Eligible Market, or (b) if the Common Stock is not then listed or quoted and traded on any Eligible Market, then any 
Business Day.

(o)          “VWAP” means, on any particular Trading Day or for any particular period, the volume 
weighted average trading price per share of Common Stock on such Trading Day or for such particular period on the 
primary Eligible Market on which the Common Stock is then traded as reported by Bloomberg L.P., through its “Volume 
at Price” functions, or any successor performing similar functions, or, if the foregoing does not apply, the average of the 
highest Closing Price and the lowest closing ask price of any of the market makers for the Common Stock as reported in 
the “pink sheets” by OTC Markets Group Inc.; provided, however, that during any period the VWAP is being determined, 
the VWAP shall be subject to adjustment from time to time for stock splits, stock dividends, combinations and similar 
events as applicable.

2.           Registration of Warrant. The Company shall register this Warrant, upon records to be maintained by the 
Company for that purpose (the “Warrant Register”), in the name of the record Holder hereof from time to time. The 
Company may deem and treat the registered Holder of this Warrant as the absolute owner hereof for the purpose of any 
exercise hereof or any distribution to the Holder, and for all other purposes, absent actual notice to the contrary.

3.           Registration of Transfers. This Warrant and all rights hereunder are transferable in whole or in part upon 
the books of the Company by the Holder hereof; provided, however, that the transferee shall agree in writing to be bound 
by the terms and subject to the conditions of this Warrant. The Company shall register the transfer of any portion of this 
Warrant in the Warrant Register, upon surrender of this Warrant, with the Form of Assignment attached hereto duly 
completed and signed, to the Company at its address specified herein. Upon any such registration or transfer, a new 
warrant to purchase Common Stock, in substantially the form of this Warrant (any such new warrant, a “New Warrant”), 
evidencing the portion of this Warrant not so transferred, if any, shall be issued to the transferring Holder. The acceptance 
of the New Warrant by the transferee thereof shall be deemed the acceptance by such transferee of all of the rights and 
obligations of a holder of a Warrant.

4.           Exercise and Duration of Warrants.

(a)           This Warrant shall be exercisable by the registered Holder at any time and from time to time 
on or after the Issuance Date to and including the Expiration Date. At 5:30 P.M., New York City time on the Expiration 
Date, the portion of this Warrant not exercised prior thereto shall be and become void and of no value; provided that, if the 
average of the Closing Prices for the five (5) Trading Days immediately prior to (but not including) the Expiration Date 
exceeds the Exercise Price on the Expiration Date, then this Warrant shall be deemed to have been exercised in full on a 
“cashless exercise” basis at 5:30 P.M. New York City time on the Expiration Date.
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(b)          A Holder may exercise this Warrant by delivering to the Company (i) an exercise notice, in the 
form attached hereto (the “Exercise Notice”), appropriately completed and duly signed, and (ii) payment of the Exercise 
Price for the number of Warrant Shares as to which this Warrant is being exercised (which may take the form of a 
“cashless exercise” if so indicated in the Exercise Notice), and the date such items are delivered to the Company (as 
determined in accordance with the notice provisions hereof) is an “Exercise Date.” The Holder shall not be required to 
deliver the original Warrant in order to effect an exercise hereunder. Execution and delivery of the Exercise Notice shall 
have the same effect as cancellation of the original Warrant and issuance of a New Warrant evidencing the right to 
purchase the remaining number of Warrant Shares. The Holder shall deliver the original Warrant to the Company within 
thirty (30) days after the full exercise of this Warrant, provided, that the Holder’s failure to so deliver the original Warrant 
shall not affect the validity of such exercise or any of the Company’s obligations under this Warrant and the Company’s 
sole remedy for the Holder’s failure to deliver the original Warrant shall be to obtain an affidavit of lost warrant from the 
Holder, which affidavit shall have customary indemnification terms.

5.           Delivery of Warrant Shares.

(a)           Upon exercise of this Warrant, the Company shall promptly (but in no event later than three 
(3) Trading Days after the Exercise Date) issue or cause to be issued and cause to be delivered to or upon the written order 
of the Holder and in such name or names as the Holder may designate, a certificate for the Warrant Shares issuable upon 
such exercise or credit the Holder’s balance account with DTC for the Warrant Shares issuable upon such exercise, in 
either case, free of restrictive legends unless required by Section 5(d) below. The Holder, or any Person so designated by 
the Holder to receive Warrant Shares, shall be deemed to have become holder of record of such Warrant Shares as of the 
Exercise Date.

(b)          This Warrant is exercisable, either in its entirety or, from time to time, for a portion of the 
number of Warrant Shares. Upon surrender of this Warrant following one or more partial exercises, the Company shall 
issue or cause to be issued, at its expense, a New Warrant evidencing the right to purchase the remaining number of 
Warrant Shares.

(c)           The Company’s obligations to issue and deliver Warrant Shares in accordance with the terms 
and subject to the conditions hereof are absolute and unconditional, irrespective of any action or inaction by the Holder to 
enforce the same, any waiver or consent with respect to any provision hereof, the recovery of any judgment against any 
Person or any action to enforce the same, or any setoff, counterclaim, recoupment, limitation or termination, or any breach 
or alleged breach by the Holder or any other Person of any obligation to the Company or any violation or alleged violation 
of law by the Holder or any other Person, and irrespective of any other circumstance which might otherwise limit such 
obligation of the Company to the Holder in connection with the issuance of Warrant Shares. Nothing herein shall limit the 
Holder’s right to pursue any other remedies available to it hereunder, at law or in equity including, without limitation, a 
decree of specific performance and/or injunctive relief with respect to the Company’s failure to timely deliver certificates 
representing shares of Common Stock upon exercise of the Warrant as required pursuant to the terms hereof.

(d)          Each certificate for Warrant Shares shall bear a restrictive legend only if (i) there is not then an 
effective registration statement covering the resale of the Warrant Shares and naming the Holder as a selling stockholder 
thereunder and (ii) the Warrant Shares are not freely transferable without volume restrictions pursuant to Rule 144; 
provided, that, no such restrictive legend shall be required if, in the opinion of outside counsel for the Holder (which 
opinion shall be reasonably satisfactory to counsel for the Company) or the Company, the securities represented thereby 
are not, at such time, required by law to bear such legend.
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6.           Charges, Taxes and Expenses. Issuance and delivery of certificates for shares of Common Stock upon 
exercise of this Warrant shall be made without charge to the Holder for any issue or transfer tax, withholding tax, transfer 
agent fee or other incidental tax or expense in respect of the issuance of such certificates, all of which taxes and expenses 
shall be paid by the Company; provided, however, that the Company shall not be required to pay any tax which may be 
payable in respect of any transfer involved in the registration of any certificates for Warrant Shares or Warrants in a name 
other than that of the Holder or an Affiliate thereof.

7.           Replacement of Warrant. If this Warrant is mutilated, lost, stolen or destroyed, the Company shall issue 
or cause to be issued in exchange and substitution for and upon cancellation hereof, or in lieu of and substitution for this 
Warrant, a New Warrant, but only upon receipt of evidence reasonably satisfactory to the Company of such loss, theft or 
destruction and customary and reasonable indemnity, if requested. Applicants for a New Warrant under such 
circumstances shall also comply with such other reasonable regulations and procedures as the Company may prescribe.

8.           Reservation of Warrant Shares. The Company covenants that it will at all times reserve and keep 
available out of the aggregate of its authorized but unissued and otherwise unreserved Common Stock, solely for the 
purpose of enabling it to issue Warrant Shares upon exercise of this Warrant as herein provided, the number of Warrant 
Shares which are then issuable and deliverable upon the exercise of this entire Warrant, free from preemptive rights or any 
other contingent purchase rights of persons other than the Holder (taking into account the adjustments and restrictions of 
Section 9). The Company covenants that all Warrant Shares so issuable and deliverable shall, upon issuance and the 
payment of the applicable Exercise Price in accordance with the terms hereof, be duly and validly authorized, issued and 
fully paid and nonassessable. The Company will take all such action as may be necessary to assure that such shares of 
Common Stock may be issued as provided herein without violation of any applicable law or regulation, or of any 
requirements of any securities exchange or automated quotation system upon which the Common Stock may be listed.

9.           Certain Adjustments. The Exercise Price and number of Warrant Shares issuable upon exercise of this 
Warrant are subject to adjustment from time to time as set forth in this Section 9.

(a)           Stock Dividends and Splits. If the Company, at any time while this Warrant is outstanding, (i) 
pays a stock dividend on its Common Stock or otherwise makes a distribution on any class of capital stock that is payable 
in shares of Common Stock, (ii) subdivides outstanding shares of Common Stock into a larger number of shares, or (iii) 
combines outstanding shares of Common Stock into a smaller number of shares, then in each such case the Exercise Price 
shall be multiplied by a fraction of which the numerator shall be the number of shares of Common Stock outstanding 
immediately before such event and of which the denominator shall be the number of shares of Common Stock outstanding 
immediately after such event. Any adjustment made pursuant to clause (i) of this paragraph shall become effective 
immediately after the record date for the determination of stockholders entitled to receive such dividend or distribution, 
and any adjustment pursuant to clause (ii) or (iii) of this paragraph shall become effective immediately after the effective 
date of such subdivision or combination.
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(b)          Pro Rata Distributions. If the Company, at any time while this Warrant is outstanding, 
distributes to holders of Common Stock (i) evidences of its indebtedness, (ii) any security (other than a distribution of 
Common Stock covered by the preceding paragraph), (iii) rights or warrants to subscribe for or purchase any security 
(other than in the case of the Financing (as defined in the Loan Agreement) conducted via a rights offering), or (iv) cash or 
any other asset (in each case, “Distributed Property”), then in each such case the Exercise Price in effect immediately 
prior to the record date fixed for determination of stockholders entitled to receive such distribution shall be adjusted 
(effective on such record date) to equal the product of such Exercise Price times a fraction of which the denominator shall 
be the average of the Closing Prices for the five (5) Trading Days immediately prior to (but not including) such record 
date and of which the numerator shall be such average less the then fair market value of the Distributed Property 
distributed in respect of one outstanding share of Common Stock, as determined by the Company’s independent certified 
public accountants that regularly examine the financial statements of the Company (an “Appraiser”). In such event, the 
Holder, after receipt of the determination by the Appraiser, shall have the right to select an additional appraiser (which 
shall be a nationally recognized accounting firm), in which case such fair market value shall be deemed to equal the 
average of the values determined by each of the Appraiser and such appraiser. As an alternative to the foregoing 
adjustment to the Exercise Price, at the request of the Holder delivered before the ninetieth (90th) day after such record 
date, the Company will deliver to such Holder, within five (5) Trading Days after such request (or, if later, on the effective 
date of such distribution), the Distributed Property that the Holder would have been entitled to receive in respect of the 
Warrant Shares for which this Warrant could have been exercised immediately prior to such record date. If such 
Distributed Property is not delivered to the Holder pursuant to the preceding sentence, then upon expiration of or any 
exercise of the Warrant that occurs after such record date, the Holder shall remain entitled to receive, in addition to the 
Warrant Shares otherwise issuable upon such exercise (if applicable), such Distributed Property.

(c)           Fundamental Transactions. If, at any time while this Warrant is outstanding, (i) the Company 
effects any merger or consolidation of the Company with or into another Person, (ii) the Company effects any sale of all or 
substantially all of its assets in one or a series of related transactions, (iii) any tender offer or exchange offer (whether by 
the Company or another Person) is completed pursuant to which holders of more than 50.1% of the outstanding Common 
Stock tender or exchange their shares for other securities, cash or property, (iv) the Company effects any reclassification 
of the Common Stock or any compulsory share exchange pursuant to which the Common Stock is effectively converted 
into or exchanged for other securities, cash or property (other than as a result of a subdivision or combination of shares of 
Common Stock covered by Section 9(a) above), or (v) there is a Change of Control (in any such case, a “Fundamental 
Transaction”), then the Holder shall have the right thereafter to receive, upon exercise of this Warrant, the same amount 
and kind of securities, cash or property as it would have been entitled to receive upon the occurrence of such Fundamental 
Transaction if it had been, immediately prior to such Fundamental Transaction, the holder of the number of Warrant 
Shares then issuable upon exercise in full of this Warrant (the “Alternate Consideration”). The aggregate Exercise Price 
for this Warrant will not be affected by any such Fundamental Transaction, but the Company shall apportion such 
aggregate Exercise Price among the Alternate Consideration in a reasonable manner reflecting the relative value of any 
different components of the Alternate Consideration. If holders of Common Stock are given any choice as to the 
securities, cash or property to be received in a Fundamental Transaction, then the Holder shall be given the same choice as 
to the Alternate Consideration it receives upon any exercise of this Warrant following such Fundamental Transaction. In 
the event of a Fundamental Transaction, the Company or the successor or purchasing Person, as the case may be, shall 
execute with the Holder a written agreement providing that:
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(x)        this Warrant shall thereafter entitle the Holder to purchase the Alternate Consideration in 
accordance with this Section 9(c),

(y)       in the case of any such successor or purchasing Person, upon such consolidation, merger, 
statutory exchange, combination, sale or conveyance such successor or purchasing Person shall be jointly and 
severally liable with the Company for the performance of all of the Company’s obligations under this Warrant, 
and

(z)       if registration or qualification is required under the Exchange Act or applicable state law for the 
public resale by the Holder of shares of stock and other securities so issuable upon exercise of this Warrant, such 
registration or qualification shall be completed prior to such reclassification, change, consolidation, merger, 
statutory exchange, combination or sale.

If, in the case of any Fundamental Transaction, the Alternate Consideration includes shares of stock, other securities, other 
property or assets of a Person other than the Company or any such successor or purchasing Person, as the case may be, in 
such Fundamental Transaction, then such written agreement shall also be executed by such other Person and shall contain 
such additional provisions to protect the interests of the Holder as the Board of Directors of the Company shall reasonably 
consider necessary by reason of the foregoing. At the Holder’s request, any successor to the Company or surviving entity 
in such Fundamental Transaction shall issue to the Holder a New Warrant consistent with the foregoing provisions and 
evidencing the Holder’s right to purchase the Alternate Consideration for the aggregate Exercise Price upon exercise 
thereof. The terms of any agreement pursuant to which a Fundamental Transaction is effected shall include terms 
requiring any such successor or surviving entity to comply with the provisions of this paragraph (c) and insuring that the 
Warrant (or any such replacement security) will be similarly adjusted upon any subsequent transaction analogous to a 
Fundamental Transaction.

(d)          Number of Warrant Shares. Simultaneously with any adjustment to the Exercise Price pursuant 
to paragraphs (a) or (b) of this Section, the number of Warrant Shares that may be purchased upon exercise of this Warrant 
shall be increased or decreased proportionately, so that after such adjustment the aggregate Exercise Price payable 
hereunder for the increased or decreased number of Warrant Shares shall be the same as the aggregate Exercise Price in 
effect immediately prior to such adjustment.
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(e)           Calculations. All calculations under this Section 9 shall be made to the nearest cent or the 
nearest 1/100th of a share, as applicable. The number of shares of Common Stock outstanding at any given time shall not 
include shares owned or held by or for the account of the Company, and the disposition of any such shares shall be 
considered an issue or sale of Common Stock.

(f)           Notice of Adjustments. Upon the occurrence of each adjustment pursuant to this Section 9, the 
Company at its expense will promptly compute such adjustment in accordance with the terms of this Warrant and prepare 
a certificate setting forth such adjustment, including a statement of the adjusted Exercise Price and adjusted number or 
type of Warrant Shares or other securities issuable upon exercise of this Warrant (as applicable), describing the 
transactions giving rise to such adjustments and showing in detail the facts upon which such adjustment is based. Upon 
written request, the Company will promptly deliver a copy of each such certificate to the Holder and to the Company’s 
transfer agent.

(g)          Notice of Corporate Events. If the Company (i) declares a dividend or any other distribution of 
cash, securities or other property in respect of its Common Stock, including without limitation any granting of rights or 
warrants to subscribe for or purchase any capital stock of the Company, (ii) authorizes or approves, enters into any 
agreement contemplating or solicits stockholder approval for a Fundamental Transaction or (iii) authorizes the voluntary 
dissolution, liquidation or winding up of the affairs of the Company, then the Company shall deliver to the Holder a notice 
describing the material terms and conditions of such transaction, at least twenty (20) calendar days prior to the applicable 
record or effective date on which a Person would need to hold Common Stock in order to participate in or vote with 
respect to such transaction, and the Company will take all steps reasonably necessary in order to insure that the Holder is 
given the practical opportunity to exercise this Warrant prior to such time so as to participate in or vote with respect to 
such transaction; provided, however, that the failure to deliver such notice or any defect therein shall not affect the validity 
of the corporate action required to be described in such notice.

10.       Fractional Shares. The Company shall not be required to issue or cause to be issued fractional Warrant 
Shares on the exercise of this Warrant. If any fraction of a Warrant Share would, except for the provisions of this Section, 
be issuable upon exercise of this Warrant, the number of Warrant Shares to be issued will be rounded up to the nearest 
whole share or right to purchase the nearest whole share, as the case may be.

11.       Notices. Any and all notices or other communications or deliveries hereunder (including without 
limitation any Exercise Notice) shall be in writing and shall be deemed given and effective on the earliest of (i) the date of 
transmission, if such notice or communication is delivered via facsimile at the facsimile number specified in this Section 
prior to 5:30 p.m. (New York City time) on a Trading Day, (ii) the next Trading Day after the date of transmission, if such 
notice or communication is delivered via facsimile at the facsimile number specified in this Section on a day that is not a 
Trading Day or later than 5:30 p.m. (New York City time) on any Trading Day, (iii) the Trading Day following the date of 
mailing, if sent by a nationally recognized overnight courier service specifying next Business Day delivery, or (iv) upon 
actual receipt by the party to whom such notice is required to be given, if by hand delivery. The address and facsimile 
number of a party for such notices or communications shall be as set forth in the Loan Agreement, unless changed by such 
party by two (2) Trading Days’ prior notice to the other party in accordance with this Section 11.
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12.       Warrant Agent. The Company shall serve as warrant agent under this Warrant. Upon thirty (30) days’ 
notice to the Holder, the Company may appoint a new warrant agent. Any corporation into which the Company or any 
new warrant agent may be merged or any corporation resulting from any consolidation to which the Company or any new 
warrant agent shall be a party or any corporation to which the Company or any new warrant agent transfers substantially 
all of its corporate trust or stockholders services business shall be a successor warrant agent under this Warrant without 
any further act. Any such successor warrant agent shall promptly cause notice of its succession as warrant agent to be 
mailed (by first class mail, postage prepaid) to the Holder at the Holder’s last address as shown on the Warrant Register.

13.       Indemnification.

The Company shall indemnify, defend and hold the Holder and its affiliates, and their respective directors, 
officers, partners, managers, members, employees, agents, attorneys, or any other Person affiliated with or representing 
any of the foregoing (each, an “Indemnified Person”) harmless from and against all obligations, demands, claims, costs, 
losses, liabilities, damages, and expenses asserted against any Indemnified Person in connection with or arising out of the 
issuance of this Warrant or any exercise thereof by the Holder.

14.       Payment of Exercise Price. The Holder, at its election, may either pay the Exercise Price in immediately 
available funds, or satisfy its obligation to pay the Exercise Price through a “cashless exercise,” in which event the 
Company shall issue to the Holder the number of Warrant Shares determined as follows:

X = Y [(A-B)/A]
where:

X = the number of Warrant Shares to be issued to the Holder.

Y = the number of Warrant Shares with respect to which this Warrant is being 
exercised.

A = the Current Market Price (as of the date of such calculation) of one share 
of Common Stock.

B = the Exercise Price (as adjusted to the date of such calculation).

For purposes of this Warrant, the “Current Market Price” of one share of the Company’s Common 
Stock as of a particular date shall be determined as follows: (a) if traded on a national securities exchange, the Current 
Market Price shall be deemed to be the arithmetic average of the VWAPs for the five (5) consecutive Trading Days 
immediately preceding the applicable date; (b) if traded over-the-counter but not on the Nasdaq Stock Market, the Current 
Market Price shall be deemed to be the average of the closing bid and asked prices as of five (5) Business Days 
immediately prior to the date of exercise indicated in the Exercise Notice; and (c) if there is no active public market, the 
Current Market Price shall be the fair market value of the Common Stock as of the date of exercise, as determined by an 
independent appraiser selected in good faith by the Holder.
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For purposes of Rule 144, it is intended, understood and acknowledged that the Warrant Shares issued in 
a cashless exercise transaction shall be deemed to have been acquired by the Holder, and the holding period for the 
Warrant Shares shall be deemed to have commenced, on the Issuance Date.

15.       Miscellaneous.

(a)           Subject to the restrictions on transfer set forth on the first page hereof and in Section 3, this 
Warrant may be assigned by the Holder. This Warrant may not be assigned by the Company except to a successor in the 
event of a Fundamental Transaction or with the prior written consent of the Holder. This Warrant shall be binding on and 
inure to the benefit of the parties hereto and their respective successors and assigns. Subject to the preceding sentence, 
nothing in this Warrant shall be construed to give to any Person other than the Company and the Holder any legal or 
equitable right, remedy or cause of action under this Warrant. This Warrant constitutes the entire agreement of the parties 
with respect to the subject matter hereof. This Warrant may be amended only in writing signed by the Company and the 
Holder and their successors and assigns.

(b)          The Company will not, by amendment of its governing documents or through any 
reorganization, transfer of assets, consolidation, merger, dissolution, issue or sale of securities or any other voluntary 
action, avoid or seek to avoid the observance or performance of any of the terms of this Warrant, but will at all times in 
good faith assist in the carrying out of all such terms and in the taking of all such action as may be necessary or 
appropriate in order to protect the rights of the Holder against impairment. Without limiting the generality of the 
foregoing, the Company (i) will take all such action as may be reasonably necessary or appropriate in order that the 
Company may validly and legally issue fully paid and nonassessable Warrant Shares on the exercise of this Warrant, and 
(ii) will not close its stockholder books or records in any manner which interferes with the timely exercise of this Warrant.

(C)           GOVERNING LAW; VENUE; WAIVER OF JURY TRIAL. ALL QUESTIONS CONCERNING THE
CONSTRUCTION, VALIDITY, ENFORCEMENT AND INTERPRETATION OF THIS WARRANT SHALL BE GOVERNED BY AND CONSTRUED
AND ENFORCED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK (EXCEPT FOR MATTERS GOVERNED BY CORPORATE
LAW IN THE STATE OF DELAWARE). EACH PARTY HEREBY IRREVOCABLY SUBMITS TO THE EXCLUSIVE JURISDICTION OF THE
STATE AND FEDERAL COURTS SITTING IN THE CITY OF NEW YORK, BOROUGH OF MANHATTAN, FOR THE ADJUDICATION OF ANY
DISPUTE HEREUNDER OR IN CONNECTION HEREWITH OR WITH ANY TRANSACTION CONTEMPLATED HEREBY OR DISCUSSED HEREIN, 
AND HEREBY IRREVOCABLY WAIVES, AND AGREES NOT TO ASSERT IN ANY SUIT, ACTION OR PROCEEDING, ANY CLAIM THAT IT IS
NOT PERSONALLY SUBJECT TO THE JURISDICTION OF ANY SUCH COURT, THAT SUCH SUIT, ACTION OR PROCEEDING IS IMPROPER. 
EACH PARTY HEREBY IRREVOCABLY WAIVES PERSONAL SERVICE OF PROCESS AND CONSENTS TO PROCESS BEING SERVED IN ANY
SUCH SUIT, ACTION OR PROCEEDING BY MAILING A COPY THEREOF VIA REGISTERED OR CERTIFIED MAIL OR OVERNIGHT DELIVERY
(WITH EVIDENCE OF DELIVERY) TO SUCH PARTY AT THE ADDRESS IN EFFECT FOR NOTICES TO IT UNDER THIS WARRANT AND
AGREES THAT SUCH SERVICE SHALL CONSTITUTE GOOD AND SUFFICIENT SERVICE OF PROCESS AND NOTICE THEREOF. NOTHING
CONTAINED HEREIN SHALL BE DEEMED TO LIMIT IN ANY WAY ANY RIGHT TO SERVE PROCESS IN ANY MANNER PERMITTED BY
LAW. THE COMPANY HEREBY WAIVES ALL RIGHTS TO A TRIAL BY JURY.
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(d)          The headings herein are for convenience only, do not constitute a part of this Warrant and shall 
not be deemed to limit or affect any of the provisions hereof.

(e)           In case any one or more of the provisions of this Warrant shall be invalid or unenforceable in 
any respect, the validity and enforceability of the remaining terms and provisions of this Warrant shall not in any way be 
affected or impaired thereby and the parties will attempt in good faith to agree upon a valid and enforceable provision 
which shall be a commercially reasonable substitute therefor, and upon so agreeing, shall incorporate such substitute 
provision in this Warrant.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK,
SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the Company has caused this Warrant to be duly executed by its authorized officer as 
of the date first indicated above.

FALCONSTOR SOFTWARE, INC.

By: /s/ Patrick McClain
Name: Patrick McClain
Title: Executive Vice President, Chief Financial 

Officer, Treasurer and Secretary

Acknowledged and Agreed to by:

HCP-FVA, LLC

By: /s/ Martin Hale
Name: Martin Hale
Title: Managing Member
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FORM OF EXERCISE NOTICE

(To be executed by the Holder to exercise the right to purchase shares of Common Stock under the foregoing Warrant)

To: FALCONSTOR SOFTWARE, INC.

The undersigned is the Holder of anWarrant (the “Warrant”) issued by FALCONSTOR SOFTWARE, INC., a Delaware 
corporation (the “Company”). Capitalized terms used herein and not otherwise defined have the respective meanings set 
forth in the Warrant.

1. The Warrant is currently exercisable to purchase a total of ______________ Warrant Shares.

2. The undersigned Holder hereby exercises its right to purchase _________________ Warrant Shares pursuant to 
the Warrant.

3. The Holder intends that payment of the Exercise Price shall be made as (check one):

____ “Cash Exercise” under Section 14

____ “Cashless Exercise” under Section 14 

4. Pursuant to this exercise, the Company shall deliver to the Holder _______________ Warrant Shares in 
accordance with the terms of the Warrant.

5. Following this exercise, the Warrant shall be exercisable to purchase a total of ______________ Warrant Shares.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK,
SIGNATURE PAGE FOLLOWS]



IN WITNESS WHEREOF, the undersigned has caused this Exercise Notice to be duly executed as of the date 
indicated below.

Dated: __________, _____

Name of Holder:

(Print) _______________

By:
Name:
Title:

(Signature must conform in all respects to name of 
holder as specified on the face of the Warrant)



FORM OF ASSIGNMENT

[To be completed and signed only upon transfer of Warrant]

FOR VALUE RECEIVED, the undersigned hereby sells, assigns and transfers unto _______________ the right 
represented by the within Warrant to purchase _______________ shares of Common Stock of FALCONSTOR 
SOFTWARE, INC. to which the within Warrant relates and appoints _______________ attorney to transfer said right on 
the books of FALCONSTOR SOFTWARE, INC. with full power of substitution in the premises.

Dated: _______________, _____

(Signature must conform in all respects to name of holder 
as specified on the face of the Warrant)

Address of Transferee

In the presence of:



Exhibit 10.3

HALE CAPITAL PARTNERS, LP
17 State Street, Suite 3230

New York, NY 10004

November 17, 2017

FalconStor Software, Inc.
2 Huntington Quadrangle
Melville, NY 11747
Attention: Todd Brooks, CEO

Dear Todd:

Reference is hereby made to that certain Term Sheet, dated on or around October 6, 2017 (the “Term Sheet”), by and 
between Hale Capital Partners, LP (“HCP”) and FalconStor Software, Inc. (the “Company”). Capitalized terms used but 
not defined herein shall have the respective meanings ascribed thereto in the Term Sheet.

The Term Sheet contemplates (i) a short-term secured loan to the Company from HCP or its affiliates in the amount of 
Five Hundred Thousand Dollars ($500,000) (the “Short-Term Loan”) and (ii) a certain financing (the “Financing”) to 
certain eligible stockholders of the Company who own stock as of the date hereof (“Eligible Stockholders”) (which 
financing shall be conducted via a private placement) of Forty Million (40,000,000) Units (the “Units”) priced at 
approximately $0.350 per Unit for total offering proceeds of approximately Fourteen Million Seventy Thousand Dollars 
($14,080,000) (the “Total Offering Proceeds”), with (i) Four Million Dollars ($4,000,000) of the Total Offering Proceeds 
being paid to the Company from the purchasers of Units in exchange for the portion of the Units consisting of Secured 
Debt and Financing Unit Warrants (as such terms are defined below); and (ii) Ten Million Seventy Thousand Dollars 
($10,080,000) of the Total Offering Proceeds being paid to HCP-FVA, LLC (“FVA”) for a purchase of a portion of its 
Series A Preferred Stock of the Company (the “Preferred Stock”). The Financing shall be limited to Eligible Stockholders 
unless otherwise mutually agreed to by HCP and the Company. The price per Unit and the Total Offering Proceeds 
payable to FVA are subject to increase to take into account accretion of the Preferred Stock from and after the date hereof. 
Each Unit purchased in the Financing shall consist of:

 0.0225 shares of secondary Preferred Stock with a liquidation preference of $0.252 per Unit (for a total 
liquidation value of $10.08 million assuming full subscription) and a per Unit price of $0.252 (the “Unit 
Preferred Stock Price”). The Preferred Stock cost basis shall continue to accrue and reflect actual value on the 
closing date of the Financing (and which accretion shall result in an increase to the Unit Preferred Stock Price). 
Shares of Preferred Stock shall be acquired directly from FVA;

 $0.10 per Unit in senior secured debt (for total senior secured debt of Four Million Dollars ($4,000,000) 
assuming full subscription of the 40,000,000 Units) (the “Secured Debt”), which debt shall have a maturity date 
of three (3) years from the date of issuance and shall be on economic terms substantially the same as the 
economic terms set forth in the Term Sheet and herein or as otherwise agreed to by the Company and HCP; and



 warrants to purchase 12.233 shares (or such greater number to take into account accretion of the Preferred Stock 
from the date hereof) of common stock, par value $0.001 per share (the “Common Stock”), of the Company (the 
“Financing Unit Warrants”) at a nominal consideration ($.00001). The Financing Unit Warrants shall have an 
exercise price of $0.001 per share.

Concurrently herewith, the Company and FVA (the “Lender”) are entering into that certain Loan and Security Agreement 
(the “Loan Agreement”) pursuant to which, among other things, the Lender is making, on the date hereof (the “Loan 
Closing Date”), the Short-Term Loan to the Company on the terms and conditions set forth in the Loan Agreement and the 
other Loan Documents (as defined in the Loan Agreement).

In order to ensure that the Company receives at least Three Million Dollars ($3,000,000) of Total Offering Proceeds from 
the Financing, the Company has requested that HCP commit to purchase, and pre-fund, (the “HCP Commitment”) 
seventy-five percent (75%) of the total number of Units to be issued in the Financing (inclusive of the Units issuable to the 
Lender upon conversion of the indebtedness evidenced by the Short Term Loan). HCP is willing to provide the HCP 
Commitment on the terms and conditions set forth herein:

1.       HCP Minimum Purchase Right. HCP and its affiliates shall have the right to purchase twenty-five percent 
(25%) of the Units to be issued in the Financing (the “HCP Minimum Purchase”).

2.       Pre-Funding of HCP Commitment. The Company shall promptly pursue, and seek to consummate, the 
Financing. HCP shall, if requested by the Company, in writing (a “Pre-Funding Commitment Notice”), pre-fund all or a 
portion of the HCP Commitment within ten (10) Business Days (as defined in the Loan Agreement) of receipt of such 
notice, subject to the satisfaction of the Funding Conditions (as defined below). The obligation of HCP to pre-fund all or 
any portion of the HCP Commitment specified in a Pre-Funding Commitment Notice is subject to: (v) the execution and 
delivery of definitive documentation (the “Definitive Documentation”) pertaining to the purchase of Units by HCP and/or 
its affiliates, which Definitive Documentation shall (i) include an amended and restated Loan Agreement on terms and 
conditions reasonably satisfactory to HCP, (ii) contain customary representations, warranties, covenants and indemnities, 
and (iii) be consistent with the terms and conditions for the Financing set forth in the Term Sheet and this letter agreement 
and be acceptable to HCP, in its reasonable discretion (the “Financing Terms”); (w) the Company reimbursing HCP and 
its affiliates for all of its documented out-of-pocket legal and other expenses incurred in connection with the preparation, 
negotiation and documentation of the Definitive Documentation and all transactions contemplated thereby, up to a 
maximum of $75,000 (which amount, for the avoidance of doubt, is in addition to the expenses reimbursed under the Loan 
Agreement for the Short-Term Loan), with additional fees and expenses, if any, subject to the prior approval of the 
Company, which approval shall not be unreasonably withheld, delayed or conditioned; (x) the Company covenanting and 
agreeing to use its best efforts to consummate the Financing with Eligible Stockholders no earlier than six (6) months but 
not later than seven months (7) following the purchase of Units by HCP and/or its affiliates pursuant to the HCP 
Commitment, unless otherwise agreed to be HCP; (y) the satisfaction of those conditions precedent set forth in the Term 
Sheet under the section thereof entitled “Conditions Precedent to Borrowing”; and (z) the Company issuing to HCP (or its 
specified affiliate) the Remaining STL & Backstop Warrants (as defined below) (collectively, the “Funding Conditions”). 
HCP, in its sole discretion, may waive any of the Funding Conditions. To the extent HCP (or its affiliate) pre-funds all or a 
portion of the HCP Commitment pursuant to a Pre-Funding Commitment Notice, (i) any portion of the Secured Debt pre-
funded by HCP (or its affiliate) in excess of the HCP Minimum Purchase shall be repaid by the Company from any 
proceeds of the Financing from Eligible Stockholders and (ii) any Financing Unit Warrants issued to HCP (or its affiliate) 
that are attributable to the Secured Debt being repaid pursuant to clause (i) above shall be cancelled. HCP and its affiliates 
shall be entitled to the same registration rights as are afforded to the Eligible Stockholders with respect to any Units 
purchased by HCP and its affiliates. For purposes of clarity, HCP shall not be obligated to purchase (whether pursuant to 
the HCP Commitment or otherwise) more than seventy-five percent (75%) of the Units to be issued in the Financing and 
the Total Offering Proceeds being raised by the Company from the Financing shall not exceed Four Million Dollars 
($4,000,000).



3.       Loan & Backstop Warrants. In consideration for HCP’s affiliate providing the Short-Term Loan and HCP 
providing the HCP Commitment, the Company shall issue to HCP (or its designated affiliate) warrants to purchase 
55,436,510 shares of Common Stock (the “STL & Backstop Warrants”) at an exercise price of $0.001 per share. The 
Company shall issue and deliver to HCP (or its designated affiliate) the STL & Backstop Warrants as follows: (i) on the 
Loan Closing Date (or, if agreed to by HCP, up to three (3) days following the Loan Closing Date), the Company shall 
issue and deliver to HCP (or its designated affiliate) twenty-five percent (25%) of the STL & Backstop Warrants (i.e. 
warrants to purchase 13,859,128 shares of Common Stock) (the “Initial STL & Backstop Warrants”), which Initial STL & 
Backstop Warrants shall be in the form attached to the Loan Agreement and shall be on the same terms and conditions as 
the Financing Unit Warrants; and (ii) on the earlier to occur of (x) the date that HCP or its affiliate pre-funds any portion 
of the HCP Commitment, (y) the date that HCP or its affiliate funds any portion of the HCP Commitment or (z) the 
closing of the Financing with any Eligible Stockholders, the Company shall issue and deliver seventy-five percent (75%) 
of the STL & Backstop Warrants (i.e. warrants to purchase 41,577,382 shares of Common Stock) (the “Remaining STL & 
Backstop Warrants”) to HCP or its designated affiliate, which Remaining STL& Backstop Warrants shall be in the same 
form, and on the same terms and conditions as, the Initial STL & Backstop Warrants. Notwithstanding the foregoing, in 
the event (i) the Funding Conditions have been satisfied in all respects (including the negotiation and preparation of 
Definitive Documentation acceptable to HCP), the Company remains prepared to consummate the financing with HCP 
contemplated by the Pre-Funding Commitment Notice on the Financing Terms and in accordance with the Definitive 
Documentation and HCP fails to fund any or all of the HCP Commitment within ten (10) Business Days of receipt of the 
Pre-Funding Commitment Notice and (ii) the Company notifies HCP of its failure to fund following the expiration of such 
ten (10) Business Day period despite the confirmation of all of the conditions thereto specified in clause (i) above (a 
“Commitment Failure Notice”) and HCP fails to cure such failure to fund within three (3) Business Days following receipt 
of the Commitment Failure Notice, then all of the STL & Backstop Warrants (or the Common Stock into which they were 
converted on a post-cashless exercise basis) shall be cancelled. For the avoidance of doubt, if the Company seeks to 
change the Financing Terms, moves forward with alternative financing or the HCP Commitment expires in accordance 
with Section 4 below, HCP (or its designated affiliate, as applicable, holding the STL & Backstop Warrants) shall be 
entitled to retain all of the STL & Backstop Warrants previously issued to it and such STL & Backstop Warrants shall not 
be subject to cancellation. In addition, if more than 20,000,000 Units in the Financing are subscribed for and purchased by 
Eligible Stockholders (other than HCP and its affiliates) on the terms outlined herein and in the Term Sheet, then fifty 
percent (50%) of the Common Stock issued to HCP (or its designated affiliate, as applicable) upon exercise of the STL & 
Backstop Warrants, as determined on a post-cashless exercise basis, shall be cancelled. With respect to any STL& 
Backstop Warrants issued to HCP and its affiliates, HCP and its affiliates that hold the STL & Backstop Warrants shall 
exercise the STL & Backstop Warrants, up to the maximum amount of available authorized stock, and vote the shares of 
Common Stock issuable upon exercise thereof in favor of an amendment to the Company’s Certificate of Incorporation 
necessary to increase the authorized Common Stock in order to permit the consummation of the Financing and the 
issuance of the securities issuable in connection therewith. For the avoidance of doubt, the STL & Backstop Warrants are 
in addition to any Units (including any Financing Unit Warrants) to be purchased by HCP and its affiliates in connection 
with the Financing (including in respect of any pre-funding of all or a portion of the HCP Commitment).



4.       Expiration Date. The HCP Commitment shall expire and be of no further force and effect following the 
earlier to occur of (y) the date that HCP or its affiliate pre-funds any portion of the HCP Commitment and (z) December 
31, 2017.

In connection with any future debt or equity financing of the Company conducted within eighteen (18) months from the 
Loan Closing Date, HCP and its affiliates shall have the right to participate in any future debt or equity financing of the 
Company based on its percentage ownership of the outstanding Common Stock (as determined on a fully-diluted basis and 
without giving effect to any limitations on conversion contained in the Preferred Stock).

The Company and HCP shall work together, in good faith, to maximize the preservation of the Company’s net operating 
losses.

This letter agreement (the “Letter Agreement”), together with the Term Sheet, the Loan Agreement and the other 
documents referenced herein, constitutes the entire agreement among the parties with respect to the subject matter hereof 
and supersedes all other prior letters and understandings, both written and verbal, between the parties with respect to the 
subject matter hereof.

This Letter Agreement may not be assigned by HCP or the Company without the express written consent of the other 
party. This Letter Agreement shall not be amended, in whole or in part, without the prior written consent of both parties 
hereto.

If it shall be determined by a court of competent jurisdiction that any provision or wording of this Letter Agreement shall 
be invalid or unenforceable under applicable law, such invalidity or unenforceability shall not affect the entire Letter 
Agreement; rather, the Letter Agreement shall be construed so as to limit any such term or provision so as to make it 
enforceable or valid within the requirements of the relevant applicable law; and in the event that the term or provision 
cannot be so limited, this Letter Agreement shall be construed to omit such invalid or unenforceable provisions.



This Letter Agreement shall be governed by and construed and enforced in accordance with the laws of the State of New 
York (without regard to conflict of law principles). This Letter Agreement may be executed in any number of 
counterparts, all of which together shall constitute one agreement. A PDF or facsimile copy of an executed signature page 
shall have the same effect as an original executed signature page.

[The remainder of this page has been left intentionally blank]



If you are in agreement with the terms of this Letter Agreement, please execute this letter agreement in the spaces 
indicated below.

HALE CAPITAL PARTNERS, LP

By: /s/ Martin Hale
Name: Martin Hale
Title: Chief Executive Officer

Acknowledged and Agreed to by:

FALCONSTOR SOFTWARE, INC.

By: /s/ Patrick McClain
Name: Patrick McClain
Title: Executive Vice President, Chief Financial 

Officer, Treasurer and Secretary



Exhibit 99.1

FalconStor Software Secures Financing Commitment From Hale Capital

MELVILLE, N.Y., November 17, 2017 — FalconStor Software, Inc. (OTCMKTS:FALC) (“FalconStor” or the 
“Company”), today announced that the Company has secured a commitment (the “Commitment”) from HCP-FVA, LLC, 
an affiliate of Hale Capital Partners, LP (together, “Hale Capital”), to purchase up to $3 million worth of units from the 
Company in a proposed private placement of units which will be offered to certain eligible stockholders of the Company 
existing on the date hereof (the “Proposed Offering”). The units would be issued as part of an approximately $14.08 
million offering of units, which assumes year end closing, with each unit consisting of senior secured debt, nominal 
warrants and shares of the Company’s Series A Redeemable Preferred Stock (the “Series A Preferred Stock”) held by 
Hale Capital. Also today, the Company announced it has entered into a short-term secured term loan with Hale Capital in 
the principal amount $500,000 (the “Short Term Loan”), which may be satisfied through the issuance by the Company of 
units in the Proposed Offering. As previously disclosed in the Company’s filings, the Company was actively seeking 
financing in order to meet the Company’s operating cash flow needs. Hale Capital is the Company’s largest stockholder 
through its ownership of Series A Preferred Stock and an affiliate of FalconStor director, Martin Hale

The Short Term Loan is secured by all of the assets of the Company and guaranteed by each of the Company’s 
domestic subsidiaries. The Short Term Loan bears interest at a rate equal to the prime rate plus 0.75% and will be due and 
payable on May 17, 2018, unless satisfied through the issuance by the Company of units in the Proposed Offering, which 
units would consist of senior secured debt in the aggregate principal amount of the Short Term Loan and nominal warrants 
to purchase approximately 61,165,134 shares of the Company’s common stock.

Hale Capital has committed, subject to the terms and conditions of the Commitment, to purchase 75% of the total 
number of units to be issued in the Proposed Offering to ensure the Company receives at least $3 million of total offering 
proceeds, inclusive of the units issuable upon conversion of the Short Term Loan. The total number of units to be issued to 
Hale Capital in the Proposed Offering is subject to reduction to 25% of the total number of units to be issued based on the 
level of participation in the Proposed Offering by eligible stockholders. If the Proposed Offering is fully subscribed, $4 
million of the total offering proceeds would be paid to the Company in exchange for the portion of the units consisting of 
secured debt and warrants and approximately $10.08 million of the total offering proceeds (less any portion attributable to 
the units purchased by Hale Capital) would be paid to Hale Capital for the purchase of its Series A Preferred Stock.

In exchange for making the Short Term Loan and the Commitment, Hale Capital will receive nominal warrants 
(the “Backstop Warrants”) to purchase 55,436,510 shares of common stock, of which a Backstop Warrant to purchase 
13,859,128 shares of common stock has been issued to Hale Capital upon the funding of the Short Term Loan and the 
remaining Backstop Warrants will be issuable upon the funding of all or any portion of the Commitment. Fifty percent 
(50%) of the Backstop Warrants (or the shares of common stock issuable upon exercise thereof on a post-cashless exercise 
basis) are subject to cancellation in the event that more than half of the units in the Proposed Offering are purchased by 
eligible stockholders (other than Hale Capital). The Backstop Warrants are in addition to the nominal warrants to be issued 
upon purchase of any units in the Proposed Offering.



The issuance of warrants in connection with the Short Term Loan and Commitment will have a substantial 
dilutive effect on all existing stockholders of the Company. For example, if Hale Capital funds the full Commitment, Hale 
Capital will beneficially own, when combined with Hale Capital’s current ownership, the warrants issued in connection 
with the Short Term Loan and shares set aside for management, approximately 73.0% of the Company, on an as-converted 
basis. If Hale Capital funds only 25% of the total number of units to be issued in the Proposed Offering and eligible 
stockholders fund the remaining portion of the units to be issued in the Proposed Offering, Hale Capital will beneficially 
own, when combined with Hale Capital’s current ownership, the warrants issued in connection with the Short Term Loan 
and shares set aside for management, approximately 21.5% of the Company, on an as-converted basis.

The Commitment and the Short Term Loan were approved by the Board of Directors, based on a 
recommendation of a special committee of independent directors, with Mr. Hale recusing himself.

The Company will file a Current Report on Form 8-K with the Securities and Exchange Commission setting forth 
the material terms of the Short Term Loan and Commitment.

“The management group and I are optimistic about the future of FalconStor and believe Hale Capital’s continued 
financial support and belief in FalconStor will aid in the turnaround of the Company,” said Todd Brooks, CEO of the 
Company.

This press release shall not constitute an offer to sell or the solicitation of an offer to buy, nor shall there be any 
sale of units in any jurisdiction in which such offer, solicitation or sale would be unlawful prior to the registration or 
qualification under the securities laws of any such jurisdiction.

About FalconStor Software

FalconStor Software, Inc. (OTCMKTS: FALC) is a leading storage and data management software company offering a 
converged, hardware-agnostic data services software platform. Our open, integrated flagship solution FreeStor® reduces 
vendor lock-in and gives enterprises the freedom to choose the applications and hardware components that make the best 
sense for their business. We empower organizations to modernize their data center with the right performance, in the right 
location, all while protecting existing investments. FalconStor’s mission is to maximize data availability and system 
uptime to ensure nonstop business productivity while simplifying data management to reduce operational costs. Our 
award-winning solutions are available and supported worldwide by OEMs as well as leading service providers, system 
integrators, resellers and FalconStor. The Company is headquartered in Melville, N.Y. with offices throughout Europe and 
the Asia Pacific region. For more information, visit www.falconstor.com or call 1-866-NOW-FALC (866-669-3252).

FalconStor Press Release Safe Harbor Statement

This press release includes forward-looking statements that involve risk and uncertainties that could cause actual 
results to differ materially from the forward-looking statements. These risks and uncertainties include: delays in product 
development; market acceptance of FalconStor's products and services; technological change in the storage and 
networking industries; competition in the network storage software market; the potential failure of FalconStor's OEM 
partners to introduce or market products incorporating FalconStor's products; the ability to achieve profitability; 
intellectual property issues; and other risk factors discussed in FalconStor's reports on Forms 10-K, 10-Q and other reports 
filed with the Securities and Exchange Commission.


