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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 8-K

CURRENT REPORT
Pursuant to Section 13 or 15(d) of The Securities Exchange Act of 1934

Date of Report (Date of Earliest Event Reported): June 22, 2018

FALCONSTOR SOFTWARE, INC.
(Exact name of registrant as specified in its charter)

Delaware 000-23970 77-0216135
(State or Other Jurisdiction

of Incorporation)
(Commission
File Number)

(IRS Employer
Identification No.)

823 Congress Ave, Suite 1300, Austin, Texas 78701
(Address of Principal Executive Offices) (Zip Code)

Registrant’s Telephone Number, Including Area Code: 631-777-5188

N/A
(Former Name or Former Address, If Changed Since Last Report)

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant 
under any of the following provisions (see General Instruction A.2. below):

☐ Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)

☐ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)

☐ Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))

☐ Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))

Indicate by check mark whether the registrant is an emerging growth company as defined in Rule 405 of the Securities Act of 
1933 (§230.405 of this chapter) or Rule 12b-2 of the Securities Exchange Act of 1934 (§240.12b-2 of this chapter).

Emerging growth company ☐
If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for 
complying with any new or revised financial accounting standards provided pursuant to Section 13(a) of the Exchange Act. ☐



Item 3.03. Material Modification to Rights of Security Holders. 

The information set forth in Item 5.03 of this Current Report on Form 8-K is hereby incorporated by reference into this 
Item 3.03.

Item 5.03. Amendments to Articles of Incorporation; Change in Fiscal Year.

On June 22, 2018, FalconStor Software, Inc. (the “Company”) filed a certificate of amendment (the “Charter 
Amendment”) to the Company’s Restated Certificate of Incorporation, as amended (the “Certificate of Incorporation”), with the 
Delaware Secretary of State to increase the authorized shares of common stock, $.001 par value per share (the “Common Stock”), 
to 800,000,000 and filed an Amended and Restated Certificate of Designations, Preferences and Rights of Series A Convertible 
Preferred Stock (the “Amended and Restated Certificate of Designations”) with the Delaware Secretary of State to implement 
certain modifications to the terms of the Company’s Series A Convertible Preferred Stock (the “Series A Preferred Stock”). As 
further described below in Item 5.07, on June 22, 2018, the Company’s stockholders approved the Charter Amendment and the 
Amended and Restated Certificate of Designations at the Company’s 2018 annual meeting of stockholders (the “Annual 
Meeting”).

Copies of the Charter Amendment and the Amended and Restated Certificate of Designations are attached hereto as 
Exhibit 3.1 and Exhibit 3.2, respectively, and are incorporated herein by reference.

Item 5.07. Submission of Matters to a Vote of Security Holders.

On June 22, 2018, the Company held its Annual Meeting for the purposes of voting on the matters disclosed in its 
definitive Proxy Statement on Schedule 14A, filed with the Securities and Exchange Commission on June 5, 2018. As of the 
record date of April 30, 2018, there were 97,937,491 shares of Common Stock outstanding and entitled to notice of and to vote at 
the Annual Meeting as well as an additional 7,317,073 shares that could vote pursuant to the terms of the Company’s outstanding 
Series A Preferred Stock.  The final voting for the matters submitted to a vote of stockholders is as follows:

Proposal No. 1 — Election of Director

At the Annual Meeting, stockholders voted for the election of one director for a three-year term until the annual meeting 
of stockholders to be held in 2021 or until his successor is elected and qualified. The Company’s nominee for director received the 
requisite plurality of the votes cast by the holders of shares present at the Annual Meeting in person or by proxy and entitled to 
vote thereon, and, accordingly, was elected to the Board of Directors for a three-year term until the annual meeting of stockholders 
to be held in 2021 and until his successor is duly elected and qualified.  The number of votes cast for and withheld from the 
nominee is set forth below:

Nominee Votes For Votes Withheld Broker Non-Votes
    William Miller 71,040,410 146,820 —



Proposal No. 2 — Approval of 2018 Incentive Stock Plan

The proposal for the approval of the Company’s 2018 Incentive Stock Plan was approved by a majority of the votes cast 
as follows:

Votes For Votes Against Abstain Broker Non-Votes
70,241,240 936,475 9,715 —

Proposal No. 3 — Approval of Charter Amendment

The proposal for the approval of an amendment to the Certificate of Incorporation to increase the number of authorized 
shares of our Common Stock to 800,000,000 was approved by the affirmative vote of the holders of a majority of the outstanding 
shares of Common Stock, voting separately as a single class, as well as the affirmative vote of a majority of the outstanding shares 
entitled to vote at the Annual Meeting, as follows:

Votes For Votes Against Abstain Broker Non-Votes
70,933,182 243,738 10,310 —

Proposal No. 4 — Approval of Amended and Restated Certificate of Designations

The proposal for the approval of an Amended and Restated Certificate of Designations was approved by the affirmative 
vote of the holders of a majority of the outstanding shares of Series A Preferred Stock, voting separately as a single class, as well 
as the affirmative vote of a majority of the outstanding shares entitled to vote at the Annual Meeting, as follows:

Votes For Votes Against Abstain Broker Non-Votes
70,389,943 780,467 16,920 —

Proposal No. 5 — Independent Registered Public Accounting Firm

The proposal for the ratification of the selection of RBSM LLP as the Company’s independent registered public 
accountants for the current fiscal year ending December 31, 2018 was approved by a majority of the votes cast as follows:

Votes For Votes Against Abstain Broker Non-Votes
71,103,095 83,115 1,020 —

Please note that with respect to Proposal No. 3, the votes for approval of the proposal by the holders of Common Stock 
voting separately as a single class totaled 63,616,109. With respect to Proposal No. 4, all 900,000 shares of Series A Preferred 
Stock voted separately as a single class in favor of the proposal.



Item 8.01. Other Events. 

As previously disclosed, on February 23, 2018, the Company closed on the commitment from HCP-FVA, LLC (“HCP-
FVA”), an entity affiliated with Martin Hale, a director of the Company, to purchase up to $3 million of Units (as defined below) 
from the Company to backstop a proposed private placement of Units to certain eligible stockholders of the Company (the 
“Financing”). In the Financing, the Company is offering to its stockholders as of November 17, 2017 who are accredited investors 
the opportunity to purchase up to a total of 40 million Units (inclusive of subscriptions by HCP-FVA). Each Unit is expected to 
consist of the following (each, a “Unit”):

i. $0.10 in senior secured debt (for a total of $4 million of senior secured debt assuming full subscription of the 
Financing), secured by all of the assets of the Company and guaranteed by each of the Company’s domestic 
subsidiaries, having an interest rate of prime plus 0.75% and a maturity date of June 30, 2021;

ii. warrants to purchase 12.233 shares of the Company’s common stock for a nominal exercise price (for a total of 
489.32 million shares assuming full subscription of the Financing); and

iii. 0.0225 shares of Series A Preferred Stock at a per Unit price of $0.2643 (subject to increase to take into account 
accretion of the Series A Preferred Stock after June 30, 2018), all such shares to be acquired directly from their 
current holder, HCP-FVA.

Any current stockholder of the Company interested in participating in the Financing who (i) was a stockholder of record 
as of November 17, 2017 and (ii) is an accredited investor (as such term is defined under Rule 501 of Regulation D promulgated 
under the Securities Act of 1933, as amended) should contact the Company’s Chief Financial Officer, Brad Wolfe, by email at 
brad.wolfe@falconstor.com or by mail at c/o FalconStor Software, Inc., 823 Congress Ave, Suite 1300, Austin, Texas 78701, 
Attention: Chief Financial Officer, no later than Monday, July 16, 2018 to provide their contact information. The Company is 
currently in the process of preparing the necessary documentation in connection with the Financing and anticipates sending such 
documentation to all interested stockholders in July. Such documentation will also describe the process for closing (currently 
anticipated to be in late August) and mechanics in the event the Financing is oversubscribed. All stockholders participating in the 
Financing will be required to provide proof that they are accredited investors as well as proof of their stock ownership of the 
Company’s common stock as of November 17, 2017 and as of the date of closing.

Item 9.01. Financial Statements and Exhibits. 

(d)       Exhibits

Exhibit No. Description

3.1 Certificate of Amendment of the Restated Certificate of Incorporation of FalconStor Software, Inc.

3.2 Amended and Restated Certificate of Designations, Preferences and Rights of Series A Convertible 
Preferred Stock of FalconStor Software, Inc.



SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be 
signed on its behalf by the undersigned hereunto duly authorized.

Date:  June 25, 2018 FALCONSTOR SOFTWARE, INC.

By: /s/ Brad Wolfe
Name: Brad Wolfe
Title: Chief Financial Officer 



Exhibit Index

Exhibit No. Description

3.1 Certificate of Amendment of the Restated Certificate of Incorporation of FalconStor Software, Inc.

3.2 Amended and Restated Certificate of Designations, Preferences and Rights of Series A Convertible 
Preferred Stock of FalconStor Software, Inc.



1.

2.

EX-3.1 2 ex31to8k04637006_06252018.htm 
Exhibit 3.1

CERTIFICATE OF AMENDMENT
OF THE

RESTATED CERTIFICATE OF INCORPORATION
OF

FALCONSTOR SOFTWARE, INC.
____________________________________

FALCONSTOR SOFTWARE, INC., a corporation duly organized and existing under the General Corporation 
Law of the State Delaware (the “Corporation”), does hereby certify that:

The amendment to the Corporation’s Restated Certificate of Incorporation set forth below was duly 
adopted in accordance with the provisions of Section 242 of the General Corporation Law of the State of Delaware and 
has been consented to by the stockholders of the Corporation at a meeting called in accordance with Section 222 of the 
General Corporation Law of the State of Delaware.

Article FOURTH, subparagraph (A) of the Corporation’s Restated Certificate of Incorporation is 
amended to read in its entirety as follows:

“(A) Classes of Stock. The Corporation is authorized to issue two classes of stock to be designated, 
respectively, “Common Stock” and “Preferred Stock.” The total number of shares which the 
Corporation is authorized to issue is Eight-Hundred and Two Million (802,000,000) shares. Eight-
Hundred Million (800,000,000) shares shall be Common Stock, par value $0.001 per share, and Two 
Million (2,000,000) shares shall be Preferred Stock, par value $0.001 per share.”

IN WITNESS WHEREOF, said Corporation has caused this Certificate of Amendment to be signed by its duly 
authorized officer on this 22nd day of June, 2018.

FALCONSTOR SOFTWARE, INC.

By: /s/ Brad Wolfe
Name:  Brad Wolfe
Title: Chief Financial Officer
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Exhibit 3.2

AMENDED AND RESTATED CERTIFICATE OF DESIGNATIONS, PREFERENCES AND RIGHTS

OF

SERIES A CONVERTIBLE PREFERRED STOCK

OF

FALCONSTOR SOFTWARE, INC.

_______________

FalconStor Software, Inc. (the “Corporation”), a corporation organized and existing under and by virtue of the General 
Corporation Law of the State of Delaware (the “DGCL”), hereby certifies as follows:

This Amended and Restated Certificate of Designations, Preferences and Rights of Series A Convertible 
Preferred Stock of the Corporation, which amends and restates the Certificate of Designations, Preferences and Rights of Series A 
Convertible Preferred Stock of the Corporation filed with the Secretary of State of the State of Delaware on September 16, 2013 
(the “Original Certificate of Designation”), was duly adopted in accordance with the provisions of Sections 242 of the DGCL.

The Original Certificate of Designation is hereby amended and restated by deleting the text thereof in its entirety 
and inserting the following in lieu thereof:

RESOLVED, that the Board of Directors of the Corporation, pursuant to authority expressly vested in it by the 
provisions of the Restated Certificate of Incorporation of the Corporation, as amended, hereby authorizes the issuance of a series 
of preferred stock designated as the Series A Convertible Preferred Stock, par value $0.001 per share, of the Corporation and 
hereby fixes the designation, number of shares, powers, preferences, rights, qualifications, limitations and restrictions thereof (in 
addition to any provisions set forth in the Restated Certificate of Incorporation of the Corporation, as amended, which are 
applicable to the Corporation’s preferred stock of all classes and series) as follows:

Designation, Amount and Par Value. Pursuant to this Amended and Restated Certificate of Designations, 
Preferences and Rights of Series A Convertible Preferred Stock of the Corporation (this “Certificate of Designations”), there is 
hereby designated a series of the Corporation’s authorized preferred stock having a par value of $0.001 per share (the “Preferred 
Stock”), which series shall be designated as “Series A Convertible Preferred Stock” (the “Series A Preferred Stock”), and the 
number of shares so designated shall be 1,100,000. Each share of Series A Preferred Stock shall have a par value of $0.001 per 
share. The “Stated Value” for each share of Series A Preferred Stock shall initially equal $10.00 (as adjusted for any stock split, 
stock dividend, stock combination or other similar transactions with respect to the Series A Preferred Stock).

Definitions. In addition to the terms defined elsewhere in this Certificate of Designations, the following terms 
have the meanings indicated. Capitalized terms used but not defined in this Certificate of Designations shall have the respective 
meanings given to them in the Purchase Agreement (as defined below):



“Amended Provision” has the meaning set forth in Section 15.

“Bankruptcy Event” means any of the following events: (a) the Corporation or any Significant Subsidiary 
commences a case or other proceeding under any bankruptcy, reorganization, arrangement, adjustment of debt, relief of 
debtors, dissolution, insolvency or liquidation or similar law of any jurisdiction relating to the Corporation or any 
Significant Subsidiary thereof; (b) there is commenced against the Corporation or any Significant Subsidiary any such 
case or proceeding that is not dismissed within 60 days after commencement; (c) the Corporation or any Significant 
Subsidiary is adjudicated insolvent or bankrupt or any order of relief or other order approving any such case or 
proceeding is entered; (d) the Corporation or any Significant Subsidiary suffers any appointment of any custodian or the 
like for it or any material part of its property that is not discharged or stayed within 60 days; (e) the Corporation or any 
Significant Subsidiary makes a general assignment for the benefit of creditors; (f) the Corporation or any Subsidiary fails 
to pay, or states in writing that it is unable to pay or is unable to pay, any Indebtedness in an amount exceeding 
$1,000,000 generally as any such Indebtedness becomes due, which is not cured within the greater of (x) the time 
permitted by the agreements governing such Indebtedness, or (y) 30 days, other than pursuant to a good faith dispute 
relating to such Indebtedness; or (g) the Corporation or any Significant Subsidiary, by any act or failure to act, expressly 
indicates its consent to, approval of or acquiescence in any of the foregoing or takes any corporate or other action for the 
purpose of effecting any of the foregoing.

“Board” has the meaning set forth in the preamble to this Certificate of Designations.

“Breach Event” has the meaning set forth in Section 10(a).

“Business Day” means any day except Saturday, Sunday and any day which is a federal legal holiday or a day 
on which banking institutions in the State of New York are authorized or required by law or other governmental action to 
close.

“Buy-In” has the meaning set forth in Section 7(d)(vii).

“Buy-In Price” has the meaning set forth in Section 7(d)(vii).

“Certificate of Designations” has the meaning set forth in Section 1.

“Closing Bid Price” means the last closing bid price for the Common Stock on the Principal Market (or, if the 
Common Stock is not traded on the Principal Market, on the Eligible Market on which the Common Stock is then 
traded), as reported by Bloomberg, L.P., or, if the Principal Market (or, if the Common Stock is not traded on the 
Principal Market, on the Eligible Market on which the Common Stock is then traded) begins to operate on an extended 
hours basis and does not designate the closing bid price or the closing trade price, as the case may be, then the last bid 
price of the Common Stock prior to 4:00 p.m., New York Time, as reported by Bloomberg, L.P., or if the foregoing do 
not apply, the average of the bid prices of any market makers for the Common Stock as reported in the “pink sheets” by 
Pink Sheets LLC (formerly the National Quotation Bureau, Inc.).
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“Common Stock” means the common stock of the Corporation, par value $0.001 per share, and any securities 
into which such common stock may hereafter be reclassified.

“Continuing Director” means (i) any individual who is a member of the Board on the Closing Date and (ii) any 
individual who is appointed to the Board or nominated for election to the Board by other Continuing Directors or the 
Majority Holders pursuant to Section 9.

“Conversion Date” means an Optional Conversion Date or a Mandatory Conversion Date.

“Conversion Dividends” has the meaning set forth in Section 7(d)(i).

“Conversion Price” has the meaning set forth in Section 7(c).

“Corporation” has the meaning set forth in the preamble to this Certificate of Designations.

“Daily Trading Volume” means on any given date of determination the total volume of Common Stock traded 
on the Principal Market or an Eligible Market, as applicable, for the Trading Day immediately preceding such date of 
determination, as reported by Bloomberg, L.P.

“Dividend Conversion Price” means the lesser of (i) the arithmetic average of the VWAP of the Common 
Stock for the 20 Trading Days immediately prior to the applicable Dividend Payment Date and (ii) the Closing Bid Price 
for the Common Stock for the Trading Day immediately prior to the applicable Dividend Payment Date.

“Dividend Payment Date” has the meaning set forth in Section 3(a).

“DTC” has the meaning set forth in Section 3(g).

“Eligible Market” means any of the following: the Principal Market, the New York Stock Exchange, the NYSE 
MKT, The NASDAQ Global Select Market, The NASDAQ Capital Market or the OTC Bulletin Board.
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“Equity Conditions” means each of the following conditions (except that clauses (viii), (ix) and (x) shall only 
apply to a Mandatory Conversion): (i) on each day during the applicable Equity Conditions Measuring Period, all shares 
of Common Stock then issued and issuable immediately upon conclusion of that Equity Conditions Measuring Period as 
dividends and upon conversion of the shares of Series A Preferred Stock shall be eligible for sale pursuant to a then 
effective and non-suspended Registration Statement or pursuant to Rule 144 without any restriction or limitation and 
without the need for registration under any applicable federal or state securities laws; (ii) on each day during the 
applicable Equity Conditions Measuring Period, the Common Stock is designated for quotation on the Principal Market 
or any other Eligible Market and shall not have been suspended from trading on such exchange or market resulting in the 
Common Stock not being traded on any Eligible Market (other than suspensions of not more than two (2) days and 
occurring prior to the applicable date of determination due to business announcements by the Corporation); (iii) any 
applicable shares of Common Stock issuable or to be issued in connection with the event requiring determination may be 
issued in full without violating any provision of this Certificate of Designations (including Section 7(l) of this Certificate 
of Designations) and the rules or regulations of the Principal Market or any other applicable Eligible Market and are, or 
upon issuance will be, duly authorized and listed and eligible for trading on an Eligible Market; (iv) during the applicable 
Equity Conditions Measuring Period, there shall not have occurred either (a) the public announcement of a Fundamental 
Transaction which has not been abandoned, terminated or consummated or (b) a Triggering Event (but, for this purpose, 
excluding any time periods set forth in such definition) which is not cured prior to the end of the applicable Equity 
Conditions Measuring Period or waived by such Holder; (v) during the applicable Equity Conditions Measuring Period, 
no Breach Event nor any event or circumstance that with the passage of time and without being cured would constitute a 
Breach Event has occurred and not been cured or waived in writing by the Majority Holders; (vi) the Corporation is not 
in material default or has not materially breached any material obligation under any Transaction Document which has not 
been cured by the Corporation or waived in writing by such Holder prior to the end of the Equity Conditions Measuring 
Period; (vii) if the Holder or its Affiliates is a reporting person under Section 16(a) of the Exchange Act, the receipt of the 
applicable shares of Common Stock (or other securities) by such Holder shall be deemed an exempt purchase pursuant to 
Section 16(b) of the Exchange Act; (viii) the aggregate number of shares of Common Stock issuable by the Corporation 
to all Holders upon any Mandatory Conversion shall not exceed 25% of the Daily Trading Volume for the twenty (20) 
consecutive Trading Days immediately preceding the Mandatory Conversion Date (as defined herein) (the “Volume 
Limit”); provided, however, that the Corporation may require conversion of shares of Series A Preferred Stock into 
shares of Common Stock in excess of the Volume Limit if the Corporation identifies a bona fide sale, and such sale is in 
fact consummated, to one or more Persons in block trades or private transactions of all the shares of Common Stock to be 
issued by the Corporation to all Holders upon the event requiring the satisfaction of the Equity Conditions at a price per 
share reasonably acceptable to the applicable Holders, but which price shall not be less than the arithmetic average of the 
VWAP of the Common Stock for the five consecutive (5) Trading Days immediately preceding such sale; (ix) the 
Corporation has confirmed to the Holder that the Holder is not, and will not be, in possession of what is, or of what the 
Corporation believes could be deemed, material, non-public information on any Trading Day during the period 
commencing on the applicable Mandatory Conversion Notice Date and ending on the date that is ten (10) Trading Days 
immediately following the applicable Mandatory Conversion Date; provided, however, that if there exists any such 
material, nonpublic information prior to such period, it shall have been disclosed on a Current Report on Form 8-K, a 
Quarterly Report on Form 10-Q or an Annual Report on Form 10-K no later than the Trading Day immediately preceding 
the applicable Mandatory Conversion Notice Date; and (x) the Corporation has confirmed to the Holder that the Holder is 
not, and will not be, be restricted from trading shares of Common Stock due to a black-out period restricting the 
Corporation’s officers and directors from trading on any Trading Day during the period commencing on the applicable 
Mandatory Conversion Notice Date, as applicable, and ending on the date that is ten (10) Trading Days immediately 
following the applicable Mandatory Conversion Date.
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“Equity Conditions Failure” means that on any day during the Equity Conditions Measuring Period, as 
applicable, the Equity Conditions have not been satisfied (or waived in writing by the Majority Holders).

“Equity Conditions Measuring Period” means the period beginning ten (10) Trading Days prior to the 
applicable date of determination and ending on and including the applicable date of determination.

“Exchange Act” means the Securities Exchange Act of 1934, as amended.

“Filing Failure” means the failure of the Corporation to file the initial Registration Statement required to be 
filed pursuant to Section 6.1 of the Purchase Agreement by the ninetieth (90th) day following the Closing Date.

“Fractional Cash Payment” has the meaning set forth in Section 7(i).

“Fundamental Transaction” means that (A) the Corporation shall, directly or indirectly, including through 
subsidiaries, Affiliates or otherwise, in one or more related transactions, (i) consolidate or merge with or into another 
Subject Entity where the holders of a majority of the Corporation’s outstanding Common Stock immediately prior to the 
consolidation or merger do not continue to own at least 50.1% of the surviving corporation, or (ii) sell, assign, transfer, 
convey or otherwise dispose of all or substantially all of the properties or assets of the Corporation or any Significant 
Subsidiary to one or more Subject Entities, or (iii) make, or be subject to or have the Common Stock be subject to or 
party to one or more Subject Entities making, a purchase, tender or exchange offer that is accepted by the holders of at 
least either (x) 50.1% of the outstanding shares of Common Stock, or (y) such number of shares of Common Stock such 
that all Subject Entities making or party to, or Affiliated with any Subject Entity making or party to, such purchase, 
tender or exchange offer, become collectively the beneficial owners (as defined in Rule 13d-3 under the Exchange Act) 
of at least 50.1% of the outstanding shares of Common Stock, or (iv) consummate a stock purchase agreement or other 
business combination (including, without limitation, a reorganization, recapitalization, spin-off or scheme of 
arrangement) with one or more Subject Entities whereby all such Subject Entities, individually or in the aggregate, 
acquire, either (x) at least 50.1% of the outstanding shares of Common Stock, or (y) such number of shares of Common 
Stock such that the Subject Entities become collectively the beneficial owners (as defined in Rule 13d-3 under the 
Exchange Act) of at least 50.1% of the outstanding shares of Common Stock, provided, that this clause (iv) shall not 
apply to any transaction consummated solely for the purposes of raising capital in accordance with the terms of the 
Transaction Documents and as a result of which the Subject Entities do not become the owner of Common Stock in the 
amounts set forth in (x) or (y) above, or (v) reorganize, recapitalize or reclassify its Common Shares or effect a 
compulsory share exchange pursuant to which the Common Stock is effectively converted into or exchanged for other 
securities, cash or property, or (vi) the execution by the Corporation of a definitive agreement directly or indirectly 
providing for any of the foregoing events, (B) any Subject Entity individually or the Subject Entities in the aggregate is or 
shall become the “beneficial owner” (as defined in Rule 13d-3 under the Exchange Act), directly or indirectly, whether 
through acquisition, purchase, assignment, conveyance, tender, tender offer, exchange, reduction in outstanding shares of 
Common Stock, merger, consolidation, business combination, reorganization, recapitalization, spin-off, scheme of 
arrangement, reorganization, recapitalization or reclassification or otherwise in any manner whatsoever, of either (x) at 
least 50.1% of the aggregate ordinary voting power represented by issued and outstanding Common Stock, or (y) a 
percentage of the aggregate ordinary voting power represented by issued and outstanding shares of Common Stock or 
other equity securities of the Corporation sufficient to allow such Subject Entities to effect a statutory short form merger 
or other transaction requiring other stockholders of the Corporation to surrender their shares of Common Stock without 
approval of the stockholders of the Corporation, (C) Continuing Directors cease to constitute more than a majority of the 
members of the Board, other than pursuant to Section 10(b)(ii) of this Certificate of Designations or (D) the issuance of 
or the entering into any other instrument or transaction structured in a manner to circumvent, or that circumvents, the 
intent of this definition in which case this definition shall be construed and implemented in a manner otherwise than in 
strict conformity with the terms hereof to the extent necessary to correct this definition or any portion hereof which may 
be defective or inconsistent with the intended treatment of such instrument or transaction.
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“GAAP” means United States generally accepted accounting principles, consistently applied.

“Group” means a “group” as that term is used in Section 13(d) of the Exchange Act and as defined in Rule 
13d-5 thereunder.

“Holder” means any holder of Series A Preferred Stock.

“Indebtedness” of any Person means (i) all indebtedness representing money borrowed which is created, 
assumed, incurred or guaranteed in any manner by such Person or for which such Person is responsible or liable (whether 
by guarantee of such indebtedness, agreement to purchase indebtedness of, or to supply funds to or invest in, others), 
(ii) any direct or contingent obligations of such Person arising under any letter of credit (including standby and 
commercial), bankers acceptances, bank guaranties, surety bonds and similar instruments, (iii) all Indebtedness secured 
by any Lien existing on property or assets owned by such Person and (iv) any shares of capital stock or other securities 
having a redemption or repayment feature; provided that the Series A Preferred Stock, and any obligations due in respect 
thereof in accordance with this Certificate of Designations, as in effect on the Closing Date, shall not be deemed to be 
Indebtedness pursuant to this definition.

“Junior Securities” means the Common Stock and all other equity or equity equivalent securities of the 
Corporation other than the Series A Preferred Stock.

“Liquidation Event” means any liquidation, dissolution or winding up of the Corporation, either voluntary or 
involuntary.

“Majority Holders” means, as of any date of determination, the holders of a majority of the then outstanding 
shares of Series A Preferred Stock.

“Mandatory Conversion” has the meaning set forth in Section 7(b)(i).

“Mandatory Conversion Allocation Percentage” has the meaning set forth in Section 7(b)(ii).

“Mandatory Conversion Certification” has the meaning set forth in Section 7(b)(i).

“Mandatory Conversion Commencement Date” means the first (1st) anniversary of the Closing Date, subject 
to extension for a number of days equal to, (i) in the event of a Filing Failure, the number of days from the Filing Date 
through and until the actual date of filing of the initial Registration Statement required to be filed pursuant to Section 6.1 
of the Purchase Agreement and (ii) in the event of a Required Effectiveness Failure, the number of days from the 
Required Effectiveness Date through and until the date such initial Registration Statement required to be filed pursuant to 
Section 6.1 of the Purchase Agreement is declared effective by the Commission.

“Mandatory Conversion Conditions Failure” has the meaning set forth in Section 7(b)(i).

“Mandatory Conversion Date” has the meaning set forth in Section 7(b)(i).

“Mandatory Conversion Measuring Period” has the meaning set forth in Section 7(b)(i).

“Mandatory Conversion Notice” has the meaning set forth in Section 7(b)(i).

6



“Material Adverse Effect” means any material adverse effect on the business, properties, assets, operations, 
results of operations, or condition (financial or otherwise) of the Corporation and its Subsidiaries, taken as a whole, or on 
the transactions contemplated by the Transaction Documents, or on the authority or ability of the Corporation to perform 
its obligations under the Transaction Documents; provided, however, that any effect(s) to the extent arising out of or 
resulting from any of the following will not be taken into account (provided, that, with respect to clauses (i), (ii), (iii) and 
(iv), any effect does not disproportionately adversely affect the Corporation or its Subsidiaries compared to other 
companies of similar size operating in the industry in which the Corporation and its Subsidiaries operate): (i) general 
economic conditions; (ii) conditions in the securities markets, financial markets or currency markets; (iii) political 
conditions or acts of war, sabotage or terrorism; (iv) acts of God, natural disasters, weather conditions or other calamities; 
(v) the announcement of the transactions contemplated by the Transaction Documents; (vi) the taking of any action 
required pursuant to the terms of the Transaction Documents (provided, that, the foregoing does not preclude a 
determination that any change, effect, circumstance or development giving rise to the taking of such action has resulted 
in, or contributed to, a Material Adverse Effect); and (vii) changes in the Common Stock price or the trading volume of 
the Common Stock (provided, that, the foregoing does not preclude a determination that any change, effect, circumstance 
or development underlying such change in the Common Stock price or the trading volume of the Common Stock has 
resulted in, or contributed to, a Material Adverse Effect).

“Maximum Permitted Rate” has the meaning set forth in Section 6(c).

“Original Issue Date” means the date of the first issuance of a share of the Series A Preferred Stock, regardless 
of the number of transfers of any particular shares of Series A Preferred Stock and regardless of the number of 
certificates that may be issued to evidence shares of Series A Preferred Stock.

“Optional Conversion Date” has the meaning set forth in Section 7(a).

“Optional Conversion Notice” has the meaning set forth in Section 7(a).

“Optional Redemption Date” has the meaning set forth in Section 8(a).

“Optional Redemption Notice” has the meaning set forth in Section 8(a).

“Optional Redemption Price” has the meaning set forth in Section 8(a).

“Permitted Transaction” means a transaction where all the outstanding shares of Common Stock are purchased 
or exchanged by an unaffiliated third party whether through a merger, consolidation sale of stock or sale of assets and in 
which the consideration paid to all holders of outstanding shares of Common Stock for such purchase or exchange 
consists solely of cash and the cash proceeds of such Permitted Transaction are used to redeem the Series A Preferred 
Stock in full upon the consummation of such Permitted Transaction at a per share redemption price (“Per Share 
Permitted Transaction Redemption Price”) equal to the greater of (y) 250% of the Stated Value (except as otherwise 
set forth in the below proviso) and (z) the price such Holder would receive in respect of such share of Series A Preferred 
Stock if such share of Series A Preferred Stock was converted into such number of shares of Common Stock in 
accordance with this Certificate of Designations (but without giving effect to any limitations on conversion contained 
herein) immediately prior to the consummation of such Permitted Transaction; provided, however, if both of the Series A 
Directors approve such Permitted Transaction, then for purposes of clause (y) of this definition in respect of such 
Permitted Transaction, the reference to “250%” of the Stated Value shall instead refer to “100%” of the Stated Value.

7



“Per Share Permitted Transaction Redemption Price” has the meaning set forth in the defined term 
“Permitted Transaction.”

“Person” means an individual or corporation, partnership, trust, incorporated or unincorporated association, 
joint venture, limited liability Corporation, joint stock Corporation, government (or an agency or subdivision thereof) or 
other entity of any kind.

“Preferred Stock” has the meaning set forth in Section 1.

“Principal Market” means The NASDAQ Global Market.

“Pro Rata Mandatory Conversion Amount” has the meaning set forth in Section 7(b)(ii).

“Pro Rata Portion” means, with respect to a Holder, the number of shares of Series A Preferred Stock held by 
such Holder divided by the number of shares of Series A Preferred Stock held by all of the Holders.

“Purchase Agreement” means the Preferred Stock Purchase Agreement, dated on or about September 16, 2013, 
among the Corporation and certain purchasers of the Series A Preferred Stock, as amended from time to time.

“Required Effectiveness Failure” means the failure of the initial Registration Statement required to be filed 
pursuant to Section 6.1 of the Purchase Agreement to be declared effective by the Required Effectiveness Date.

“Secondary Mandatory Conversion Condition” has the meaning set forth in Section 7(b)(i).

“Securities Act” means the Securities Act of 1933, as amended.

“Senior Credit Agreement” means that certain Amended and Restated Term Loan Credit Agreement, dated as 
of February 23, 2018, by and among the Corporation, the other loan parties thereto, as guarantors, the various financial institutions 
party thereto, as lenders, and HCP-FVA, LLC, as Administrative Agent.

“Senior Credit Agreement Dividend Restriction” means the restriction on the Corporation’s ability to pay 
Series A Preferred Dividends in cash while any Indebtedness evidenced by the Senior Credit Agreement remains outstanding 
without the consent of the Required Holders (as such terms is defined in the Senior Credit Agreement).

“Series A Directors” has the meaning set forth in Section 9.

“Series A Preferred Dividends” has the meaning set forth in Section 3(a).

“Series A Preferred Dividend Rate” has the meaning set forth in Section 3(a).
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“Series A Preferred Stock” has the meaning set forth in Section 1.

“Series A Preferred Stock Liquidation Preference” has the meaning set forth in Section 6(a).

“Series A Preferred Stock Register” has the meaning set forth in Section 4.

“Significant Subsidiary” means (x) any Subsidiary that would be a “significant subsidiary” as defined in 
Article I, Rule 1-02 of Regulation S-X, and (y) as of the Original Issue Date, FalconStor, Inc.

“Stated Value” has the meaning set forth in Section 1.

“Subject Entity” means any Person, Persons or Group or any Affiliate or associate of any such Person, Persons 
or Group.

“Subsidiary” means (x) at any time, any Person (other than a natural person or Governmental Authority) which 
the Corporation (either alone or through or together with any other Subsidiary), owns, directly or indirectly, more than a 
majority of the capital stock or equity interests the holders of which are generally entitled to vote for the election of the 
board of directors or other governing body of such Person, and (y) as of the Original Issue Date, FalconStor, Inc., 
FalconStor AC, Inc. and FalconStor Software (Korea), Inc.

“Threshold Percentage” has the meaning set forth in Section 7(l)(i).

“Trading Day” means any day on which the Common Stock is traded on the Principal Market (or, if not traded 
on the Principal Market, on the Eligible Market on which the Common Stock is then traded); provided that “Trading 
Day” shall not include any day on which the Common Stock is scheduled to trade on the Principal Market (or, if not 
traded on the Principal Market, in any applicable Eligible Market) for less than 4.5 hours or any day that the Common 
Stock is suspended from trading during the final hour of trading on the Principal Market (or, if not traded on the Principal 
Market, on the Eligible Market on which the Common Stock is then traded) (or if the Principal Market (or, if not traded 
on the Principal Market, on the Eligible Market on which the Common Stock is then traded) does not designate in 
advance the closing time of trading on such exchange or market, then during the hour ending at 4:00 p.m., New York 
Time).

“Transaction Documents” means this Certificate of Designations, the Purchase Agreement, and any other 
documents, certificates or agreements executed or delivered in connection with the transactions contemplated by the 
Purchase Agreement.

9



3.

(a)

“Triggering Event” means any of the following events: (a) the Common Stock is not listed or quoted, or is 
suspended from trading, on the Principal Market (or, if not traded on the Principal Market, on the Eligible Market on 
which the Common Stock is then traded) for a period of forty-five (45) or more consecutive Trading Days or for more 
than an aggregate of sixty (60) Trading Days in any in any 12-month period; (b) the Corporation fails for any reason to 
deliver a certificate evidencing any shares of Common Stock to a Holder after delivery of such certificate is required 
pursuant to this Certificate of Designations (including upon conversion of any Series A Preferred Stock by a Holder 
pursuant to this Certificate of Designations), which failure is not cured within ten (10) Business Days, or the right of any 
Holder to convert the shares of Series A Preferred Stock held by such Holder into Common Stock is suspended for any 
reason; (c) the Corporation fails to have full authority, including under all laws, rules and regulations of the Principal 
Market (or, if not traded on the Principal Market, of the Eligible Market on which the Common Stock is then traded), to 
issue Underlying Shares; (d) at any time after the Closing Date, any Common Stock issuable pursuant to the Transaction 
Documents is not listed on an Eligible Market; or (e) the Closing Bid Price is less than $0.10 (as adjusted for any stock 
split, stock dividend, stock combination or other similar transactions with respect to the Common Stock) for forty-five 
(45) or more consecutive Trading Days or for more than an aggregate of sixty (60) Trading Days in any in any 12-month 
period.

“Underlying Shares” means the shares of Common Stock issued or issuable (i) upon conversion of the Series A 
Preferred Stock pursuant to this Certificate of Designations, or (ii) in satisfaction of any other obligation or right of the 
Corporation to issue shares of Common Stock pursuant to this Certificate of Designations, and in each case, any 
securities issued or issuable in exchange for or in respect of such securities.

“Voting Period” has the meaning set forth in Section 10(b)(ii).

“VWAP” means on any particular Trading Day or for any particular period the volume weighted average 
trading price per share of Common Stock on such date or for such period on the Principal Market (or, if not traded on the 
Principal Market, on the Eligible Market on which the Common Stock is then traded) as reported by Bloomberg L.P., 
through its “Volume at Price” functions, or, if the foregoing does not apply, the average of the highest Closing Bid Price 
and the lowest closing ask price of any of the market makers for the Common Stock as reported in the “pink sheets” by 
Pink Sheets LLC (formerly the National Quotation Bureau, Inc.); provided, however, that during any period the VWAP is 
being determined, the VWAP shall be subject to adjustment from time to time for stock splits, stock dividends, 
combinations and similar events, as applicable, with respect to the Common Stock.

Dividends.

Each Holder, in preference and priority to the holders of all Junior Securities, shall be entitled to 
receive, with respect to each share of Series A Preferred Stock then outstanding and held by such Holder, out of funds legally 
available therefor, and the Corporation shall pay, cumulative dividends at the rate (as a percentage of the Stated Value per share) 
of (the “Series A Preferred Dividend Rate”) the lesser of (x) the prime corporate rate announced from time to time at the end of 
each calendar month by the Wall Street Journal plus five percent (5%) and (y) ten percent (10%), per annum (the “Series A 
Preferred Dividends”), accruing on a daily basis and compounding monthly, and payable by the Corporation quarterly, in arrears, 
with payments commencing on December 31, 2013 and thereafter on each March 31, June 30, September 30 and December 31, 
except if such day is not a Trading Day, in which case such dividend shall be payable on the next succeeding Trading Day (each, a 
“Dividend Payment Date”). Dividends on the shares of Series A Preferred Stock shall be calculated on the basis of a 360-day 
year, shall accrue daily commencing on the Original Issue Date of the applicable shares of Series A Preferred Stock until the date 
when such shares are no longer outstanding, and shall be deemed to accrue with respect to such shares from such date whether or 
not earned or declared and whether or not there are profits, surplus or other funds of the Corporation legally available for the 
payment of dividends.
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(b)

(c)

(d)

The Corporation shall pay the Series A Preferred Dividends on each Dividend Payment Date to the 
Holders either in (i) cash by wire transfer of immediately available funds to the extent not prohibited by the Senior Credit 
Agreement Dividend Restriction or (ii) such additional number of shares of Series A Preferred Stock determined by dividing the 
aggregate amount of the outstanding Series A Preferred Dividends by the Stated Value; provided, however, the Series A Preferred 
Dividends shall not be declared, paid or set aside for payment by the Corporation on any Dividend Payment Date to the extent any 
such declaration or payment shall be prohibited by applicable law. In the event that the declaration and/or payment of any Series A 
Preferred Dividends on the Dividend Payment Date is prohibited under applicable law, the Corporation shall notify the Holders in 
writing that it is unable to pay such Series A Preferred Dividends under applicable law on such Dividend Payment Date, and such 
Series A Preferred Dividends shall continue to accrue Series A Preferred Dividends thereon at the Series A Preferred Dividend 
Rate, on a daily basis and compounding monthly, until paid in full (whether in cash or in such additional number of shares of 
Series A Preferred Stock determined by dividing the aggregate amount of accrued Series A Preferred Dividends (including Series 
A Preferred Dividends accrued thereon) then due and owing by the Stated Value). Notwithstanding anything to the contrary 
contained herein, the Series A Preferred Dividends shall accrue whether or not the declaration or payment of such Series A 
Preferred Dividends are prohibited by applicable law, whether or not the Corporation has earnings, whether or not there are funds 
legally available for the payment of such dividends and whether or not such dividends are authorized or declared. If any accrued 
Series A Preferred Dividends and any Series A Preferred Dividends accrued thereon are not paid in cash or in additional shares of 
Series A Preferred Stock on the next Dividend Payment Date (whether or not prohibited by applicable law, whether or not the 
Corporation has earnings, whether or not there are funds legally available for the payment of such dividends and whether or not 
such dividends are authorized or declared), each Holder shall have the right to convert such Holder’s accrued but unpaid Series A 
Preferred Dividends and any unpaid Series A Preferred Dividends accrued thereon into Common Stock within five (5) Trading 
Days following such Dividend Payment Date or any future Dividend Payment Date that such accrued Series A Preferred 
Dividends and any Series A Preferred Dividends accrued thereon remain outstanding at the Dividend Conversion Price applicable 
to such Dividend Payment Date (subject to any such conversion not violating Section 7(l) of this Certificate of Designations). For 
purposes of determining the dividends payable to each Holder on each Dividend Payment Date, the Corporation shall aggregate all 
shares of Series A Preferred Stock held by such Holder.

[reserved]

Notwithstanding the foregoing, the Corporation may not pay dividends in Common Stock to any 
Holder unless, at such time, (i) this Certificate of Designations expressly authorizes the payment of such dividends in Common 
Stock to such Holder and (ii) the number of authorized but unissued and otherwise unreserved shares of Common Stock is 
sufficient for such issuance.
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(e)

(f)

(g)

(h)

(i)

(j)

(k)

4.

5.

[Reserved]

[Reserved]

In the event that any dividends are authorized by this Certificate of Designations are converted into 
Common Stock, the Corporation shall, on or before the third (3rd) Trading Day following the applicable Dividend Payment Date, 
(i) credit the number of shares of Common Stock to which such Holder shall be entitled based on the dividend being paid in 
Common Stock to such Holder’s or its designee’s balance account with The Depository Trust Corporation (“DTC”) through its 
Deposit Withdrawal Agent Commission System, or (ii) in the event that clause (i) is not applicable, issue and deliver to each 
applicable Holder a certificate, registered in the name of such Holder or its designee, for the number of shares of Common Stock 
to which such Holder shall be entitled. Notwithstanding the foregoing, the Corporation shall, upon request of the Holder, use its 
reasonable best efforts to deliver the shares of Common Stock electronically through the DTC.

[Reserved]

[Reserved]

So long as any shares of Series A Preferred Stock are outstanding, the Corporation shall not pay or 
declare any dividend (whether in cash or property), or make any other distribution on the Common Stock or any other capital 
stock of the Corporation, until all accrued and unpaid dividends as set forth in Section 3(a) above on the Series A Preferred Stock 
shall have been paid.

Dividends payable to each Holder shall be paid in the same form as the dividends paid to any other 
Holder or in the same proportion of cash or Series A Preferred Stock among all the Holders.

Registration of Issuance and Ownership of Series A Preferred Stock. The Corporation shall register the 
issuance and ownership of shares of the Series A Preferred Stock, upon records to be maintained by the Corporation for that 
purpose (the “Series A Preferred Stock Register”), in the name of the record Holders thereof from time to time. The 
Corporation may deem and treat the registered Holder as the absolute owner thereof for the purpose of any distribution to such 
Holder, and for all other purposes, absent actual notice to the contrary.

Registration of Transfers. The Corporation shall register the transfer of any shares of Series A Preferred Stock 
in the Series A Preferred Stock Register, upon surrender of certificates evidencing such shares to the Corporation at its address 
specified herein. Upon any such registration or transfer, a new certificate evidencing the shares of Series A Preferred Stock so 
transferred shall be issued to the transferee and a new certificate evidencing the remaining portion of the shares not so 
transferred, if any, shall be issued to the transferring Holder.
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6.

(a)

(b)

(c)

Liquidation.

Upon the occurrence of any Liquidation Event, the Holders shall be entitled to receive, prior and in 
preference to any distribution of any of the assets or funds of the Corporation to the holders of Junior Securities by reason of their 
ownership thereof, an amount per share in cash equal to the sum of (i) one hundred percent (100%) of the Stated Value per share 
of Series A Preferred Stock then held by them (as adjusted for any stock split, stock dividend, stock combination or other similar 
transactions with respect to the Series A Preferred Stock), plus (ii) 100% of all declared but unpaid dividends, and all accrued but 
unpaid dividends on each such share of Series A Preferred Stock (including, for the avoidance of doubt, any accrued Series A 
Preferred Dividends pursuant to Section 3(b) and any Series A Preferred Dividends that have accrued thereon), in each case as of 
the date of such Liquidation Event (clauses (i) and (ii) together, the “Series A Preferred Stock Liquidation Preference”).

If, upon the occurrence of a Liquidation Event, the assets and funds distributed among the Holders shall 
be insufficient to permit the payment to such Holders of the full Series A Preferred Stock Liquidation Preference, then (x) the 
Corporation shall take any action necessary or appropriate, to the extent permissible under applicable law and reasonably within 
its control, to remove promptly any impediments to its ability to pay the total Series A Preferred Stock Liquidation Preference, 
including to the extent permissible under applicable law, reducing the stated capital of the Corporation or causing a revaluation of 
the assets of the Corporation to create sufficient surplus to make such payment, and (y) the entire assets and funds of the 
Corporation legally available for distribution shall be distributed ratably among the Holders in proportion to the aggregate 
Series A Preferred Stock Liquidation Preference that would otherwise be payable to each of such Holders with respect to the 
Series A Preferred Stock.

In the event that the Series A Preferred Stock Liquidation Preference is not paid with respect to any 
shares of Series A Preferred Stock as required to be paid pursuant to this Section 6, (i) such shares shall continue to be entitled to 
dividends thereon as provided in Section 3, and (ii) such event shall constitute a Breach Event. In the event that the Series A 
Preferred Stock Liquidation Preference is not paid with respect to any shares of Series A Preferred Stock as required to be paid 
pursuant to this Section 6, all such shares shall remain outstanding and entitled to all the rights and preferences provided herein, 
and the Corporation shall pay interest on the Series A Preferred Stock Liquidation Preference and any dividends accruing after the 
date payment thereof is due pursuant to this Section 6 with respect to such shares, at an aggregate rate per annum equal to the 
prime corporate rate announced from time to time at the end of each calendar month by the Wall Street Journal plus ten percent 
(10%) (increased by one percent (1%) at the end of each six (6) month period thereafter up to a maximum of 19%, until the 
Series A Preferred Stock Liquidation Preference, and any interest thereon, is paid in full), with such interest to accrue daily in 
arrears and to be compounded monthly; provided that in no event shall such interest exceed the maximum permitted rate of 
interest under applicable law; and provided further that the Corporation shall make all filings necessary to raise such rate to the 
maximum permitted rate of interest under applicable law (the “Maximum Permitted Rate”). In the event that fulfillment of any 
provision hereof results in such rate of interest being in excess of the Maximum Permitted Rate, the amount of interest required to 
be paid hereunder shall automatically be reduced to eliminate such excess; provided that any subsequent increase in the Maximum 
Permitted Rate shall be retroactively effective to the date payment of the Series A Preferred Stock Liquidation Preference is due 
pursuant to this Section 6 to the extent permitted by law.
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(d)

(e)

(f)

7.

(a)

To the extent not prohibited by applicable law, upon the occurrence of a Liquidation Event, including 
any Fundamental Transaction treated as a Liquidation Event pursuant to Section 6(e), following completion of the distributions 
required by Section 6(a) (including without limitation the payment in full of the Series A Preferred Stock Liquidation Preference), 
if assets or surplus funds remain in the Corporation, no further payments shall be due with respect to the Series A Preferred Stock 
and the holders of the Common Stock and other Junior Securities shall share in all remaining assets of the Corporation.

The Corporation shall provide written notice of any Liquidation Event or Fundamental Transaction to 
each record Holder, if practicable, not less than thirty (30) days prior to the payment date or effective date thereof, or, if not 
practicable to provide prior notice, promptly upon the occurrence thereof. Unless the Majority Holders vote not to treat any 
Fundamental Transaction as a Liquidation Event and thereafter notify the Corporation of such vote, which notice must be 
delivered prior to the effective date of a Fundamental Transaction (or, if later, within five (5) Trading Days after such Holder 
receives notice of such Fundamental Transaction from the Corporation), such Fundamental Transaction will be treated as a 
Liquidation Event with respect to all Holders for the purposes of this Section 6. Notwithstanding the foregoing, in the event that 
the Corporation enters into a Fundamental Transaction with any Holder or its Affiliates, such that such Holder and/or its Affiliates 
will collectively own at least 50.1% of the Corporation’s Common Stock following the consummation of such Fundamental 
Transaction, then such Holder shall agree, with respect to its shares of Series A Preferred Stock, not to treat such Fundamental 
Transaction as a Liquidation Event and any distribution payable to such Holder in connection with such Fundamental Transaction 
shall be credited against, and reduce, the amount of the purchase price payable by such Holder to the Corporation or its 
stockholders in connection with such Fundamental Transaction. For the avoidance of doubt, the Senior Credit Agreement 
(including (i) the issuance of the warrants to purchase Common Stock in connection therewith and (ii) any transfer by HCP-FVA, 
LLC of Series A Preferred Stock and warrants in connection with the financing contemplated by the Senior Credit Agreement) 
shall not be deemed to constitute a Fundamental Transaction.

In the event that, immediately prior to the closing of a Liquidation Event, the cash distributions 
required by Section 6(a) have not been made, the Corporation shall forthwith either: (i) make payment of such distributions upon 
or immediately following the closing of such Liquidation Event; (ii) cause such closing to be postponed until such time as such 
cash distributions have been made; or (iii) cancel such transaction, in which event the rights, preferences and privileges of the 
Holders shall revert to and be the same as such rights, preferences and privileges existing immediately prior to the date of the first 
notice by the Corporation required under Section 6(e).

(g) Notwithstanding anything herein, the Corporation shall not, directly or indirectly, without the prior 
affirmative vote or prior written consent of the Majority Holders (so long as at least fifteen percent (15%) of the Series A 
Preferred Stock purchased under the Purchase Agreement remains outstanding), consummate or be subject to the occurrence of a 
Fundamental Transaction or a Liquidation Event; provided, however, that the Corporation may consummate a Permitted 
Transaction so long as all of the shares of Series A Preferred Stock are redeemed by the Corporation upon consummation of such 
Permitted Transaction at a per share price equal to the Per Share Permitted Transaction Redemption Price, payable solely in cash 
by wire transfer of immediately available funds.

Conversion Rights.

The holders of the Series A Preferred Stock shall have the following rights and restrictions with respect to the conversion 
of the Series A Preferred Stock into shares of Common Stock:

Optional Conversion. At the option of any Holder, any Series A Preferred Stock held by such Holder 
may be converted into Common Stock based on the applicable Conversion Price then in effect for the Series A Preferred Stock. A 
Holder may convert Series A Preferred Stock into Common Stock pursuant to this paragraph at any time, and from time to time, 
after the Original Issue Date for the applicable shares of Series A Preferred Stock, by delivering to the Corporation a conversion 
notice (the “Optional Conversion Notice”), in the form attached hereto on Annex A, properly completed and duly executed, and 
the date any such Optional Conversion Notice is delivered to the Corporation (as determined in accordance with the notice 
provisions hereof) is an “Optional Conversion Date.”
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(b)

(i)

Mandatory Conversion.

If (i) at any time after the Mandatory Conversion Commencement Date, the VWAP of the 
Common Stock for each Trading Day of any sixty (60) consecutive Trading Days (the “Mandatory Conversion Measuring 
Period”) following the Mandatory Conversion Commencement Date exceeds 250% of the Conversion Price (subject to 
appropriate adjustments for any stock dividend, stock split, stock combination, reclassification or similar transaction)(the 
“Mandatory Conversion Condition”) and provided that the VWAP of the Common Stock for each Trading Day following the 
expiration of the Mandatory Conversion Measuring Period through the Mandatory Conversion Date (as defined below) exceeds 
225% of the Conversion Price (subject to appropriate adjustments for any stock dividend, stock split, stock combination, 
reclassification or similar transaction)(the “Secondary Mandatory Conversion Condition”) and (ii) no Equity Conditions 
Failure shall have occurred on any Trading Day during the Mandatory Conversion Measuring Period and through and until the 
Mandatory Conversion Date, the Corporation shall have the right, subject to the limitations applicable to any Holder set forth in 
Section 7(l), to require each Holder to convert all, or any whole number, of shares of Series A Preferred Stock, in each case as 
designated in the Mandatory Conversion Notice, into such number of fully paid, validly issued and nonassessable shares of 
Common Stock (as determined pursuant to Section 7(d)(i)) in accordance with this Section 7(b)(i) as of the Mandatory Conversion 
Date (a “Mandatory Conversion”). The Corporation may exercise its right to require conversion under this Section 7(b)(i) by 
delivering, within not more than five (5) Trading Days following the end of such Mandatory Conversion Measuring Period, a 
written notice thereof by facsimile or overnight courier to all, but not less than all, of the holders of shares of Series A Preferred 
Stock and the Corporation’s transfer agent (the “Mandatory Conversion Notice” and the date all of the Holders received such 
notice is referred to as the “Mandatory Conversion Notice Date”). The Mandatory Conversion Notice shall be irrevocable 
except with respect to a Mandatory Conversion Conditions Failure (as defined below). The Mandatory Conversion Notice shall 
state: (i) the Trading Day selected for the Mandatory Conversion in accordance with this Section 7(b)(i), which Trading Day shall 
be the fifth (5th) Trading Day following the Mandatory Conversion Notice Date (the “Mandatory Conversion Date”); (ii) the 
aggregate number of shares of Series A Preferred Stock and any accrued and unpaid Series A Preferred Dividends thereon subject 
to Mandatory Conversion from such Holder and the other Holders pursuant to this Section 7(b)(i); (iii) the number of shares of 
Common Stock to be issued to such Holder on the Mandatory Conversion Date; and (iv) that the Mandatory Conversion Condition 
has been satisfied at all times during the Mandatory Conversion Measuring Period, that the Secondary Mandatory Conversion 
Condition has been satisfied at all times during the period from the expiration of the Mandatory Conversion Measuring Period 
through its delivery of the Mandatory Conversion Notice and that no Equity Conditions Failure has occurred on any Trading Day 
during the Mandatory Conversion Measuring Period through its delivery of the Mandatory Conversion Notice. The Corporation 
shall deliver to each Holder a certificate signed by the Chief Financial Officer of the Corporation (the “Mandatory Conversion 
Certification”) no later than 10:00 a.m., New York time, on the Mandatory Conversion Date, certifying that (I) on each day 
during the Mandatory Conversion Measuring Period the Mandatory Conversion Condition has been met, (II) on each day during 
the period commencing on the expiration of the Mandatory Conversion Measuring Period through the Mandatory Conversion Date 
the Secondary Mandatory Conversion Condition has been met and (III) on each day during the Mandatory Conversion Measuring 
Period through the Mandatory Conversion Date, there has been no Equity Conditions Failure; provided, that to the extent the 
Corporation is unable to deliver the foregoing Mandatory Conversion Certification (a “Mandatory Conversion Conditions 
Failure”), such Mandatory Conversion Certification shall instead state, unless such Holder waives any such conditions, that the 
conditions have not been met and that such Mandatory Conversion Notice is revoked and null and void; provided, further, that a 
failure by the Corporation to deliver a Mandatory Conversion Certification to such Holder on the Mandatory Conversion Date 
shall be deemed to be a Mandatory Conversion Conditions Failure. Notwithstanding the foregoing, the Corporation may effect 
only one (1) Mandatory Conversion during any thirty (30) calendar day period. If there is a Mandatory Conversion Conditions 
Failure after the delivery by the Corporation of the Mandatory Conversion Notice Date and prior to the Mandatory Conversion 
Date, the Corporation shall promptly deliver to each Holder a notice of such Mandatory Conversion Conditions Failure and each 
Holder shall have the right to either (I) waive the Mandatory Conversion Conditions Failure, in which case the Corporation shall 
complete the Mandatory Conversion in accordance with this Section 7(b), or (II) elect that the conversion of such Holder’s shares 
of Series A Preferred Stock pursuant to the Mandatory Conversion not occur. Notwithstanding anything herein to the contrary, at 
any time prior to the time when a Mandatory Conversion is paid in full, each Holder may convert, in whole or in part, any whole 
number of shares of Series A Preferred Stock that is subject of a Mandatory Conversion Notice. Any Conversion Notice in 
connection with such conversion, to the extent it is not intended to reduce the number of shares of Series A Preferred Stock that is 
subject to the applicable Mandatory Conversion Notice, shall specify as much in such Conversion Notice. If not otherwise 
specified in the Conversion Notice, all shares of Series A Preferred Stock converted by such Holder after the Mandatory 
Conversion Notice Date shall reduce such Holder’s shares of Series A Preferred Stock to be converted on the Mandatory 
Conversion Date. The mechanics of conversion set forth in Section 7(d) shall apply to any Mandatory Conversion as if the 
Corporation and the Corporation’s transfer agent had received from each Holder on the Mandatory Conversion Date a Conversion 
Notice with respect to the shares of Series A Preferred Stock being converted pursuant to the Mandatory Conversion. For the 
avoidance of doubt, upon any Mandatory Conversion of any shares of Series A Preferred Stock, the Common Stock delivered in 
connection with such Mandatory Conversion shall be accompanied by the payment to the Holder of the Conversion Dividends, in 
accordance with Section 7(d), with respect to the shares of Series A Preferred Stock being converted in accordance with this 
Section 7(b) as if such Mandatory Conversion Date was a “Dividend Payment Date” for all purposes hereunder.
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(ii)

(iii)

(c)

(d)

(i)

Pro Rata Mandatory Conversion Requirement. If the Corporation elects to cause a conversion 
of any shares of Series A Preferred Stock pursuant to Section 7(b)(i), then it must simultaneously take the same action in the same 
proportion with respect to all holders of shares of Series A Preferred Stock, subject, however, to the limitations set forth in Section 
7(l). If the Corporation elects a Mandatory Conversion pursuant to Section 7(b)(i) with respect to less than all of the number of 
shares of Series A Preferred Stock then outstanding, then the Corporation shall require conversion of shares of Series A Preferred 
Stock from each of the Holders equal to the product of (i) the aggregate shares of Series A Preferred Stock which the Corporation 
has elected to cause to be converted pursuant to Section 7(b)(i), multiplied by (ii) such Holder’s Pro Rata Portion (such fraction 
with respect to each such holder is referred to as its “Mandatory Conversion Allocation Percentage”, and such amount with 
respect to each Holder is referred to as its “Pro Rata Mandatory Conversion Amount”). In the event that the initial holder of 
any shares of Series A Preferred Stock shall sell or otherwise transfer any of such Holder’s shares of Series A Preferred Stock, the 
transferee shall be allocated a pro rata portion of such Holder’s Mandatory Conversion Allocation Percentage and the Pro Rata 
Mandatory Conversion Amount.

From and after the Mandatory Conversion Date, all rights of any Holder shall automatically 
cease and terminate with respect to any shares of Series A Preferred Stock so converted into Common Stock on the Mandatory 
Conversion Date, and all shares of Series A Preferred Stock so converted shall automatically be cancelled and shall no longer be 
outstanding.

Conversion Price. The conversion price for the Series A Preferred Stock shall initially be $1.02488 (the 
“Conversion Price”). Such initial Conversion Price shall be adjusted from time to time in accordance with Sections 7(e) and (f). 
All references to the Conversion Price herein shall mean the Conversion Price as so adjusted.

Mechanics of Conversion.

The number of shares of Common Stock issuable upon any conversion of shares of Series A 
Preferred Stock hereunder shall equal the quotient of (x) the product of (A) the Stated Value multiplied by, (B) the number of 
shares of Series A Preferred Stock to be converted, divided by, (y) the Conversion Price on the Optional Conversion Date or the 
Mandatory Conversion Date, as applicable. The Corporation shall pay each Holder of shares of Series A Preferred Stock being 
converted pursuant to either Section 7(a) or (b) the amount of any accrued but unpaid dividends on such shares of Series A 
Preferred Stock held by such Holder and being converted through the Optional Conversion Date or Mandatory Conversion Date, 
as applicable (the “Conversion Dividends”), in a manner consistent with the provisions governing the payment of Series A 
Preferred Dividends set forth in Section 3 of this Certificate of Designations; provided, however, if any Mandatory Conversion 
would cause less than eighty-five percent (85%) of the Series A Preferred Stock purchased under the Purchase Agreement to 
remain outstanding, then, as a condition to such Mandatory Conversion, the Corporation shall be obligated to pay, in cash, to the 
Holders all then-outstanding accrued but unpaid dividends on all of the outstanding shares of Series A Preferred Stock (including, 
for the avoidance of doubt, any accrued Series A Preferred Dividends pursuant to Section 3(b) and any Series A Preferred 
Dividends that have accrued thereon).
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(ii)

(iii)

(iv)

(v)

Upon conversion of any shares of Series A Preferred Stock, the Corporation shall promptly 
(but in no event later than three (3) Trading Days after the Optional Conversion Date or Mandatory Conversion Date, as 
applicable) issue or cause to be issued and cause to be delivered to or upon the written order of the Holder and in such name or 
names as the Holder may designate a certificate for the Underlying Shares issuable upon such conversion. The Holder, or any 
Person so designated by the Holder to receive Underlying Shares, shall be deemed to have become holder of record of such 
Underlying Shares as of the Conversion Date. The Corporation shall issue such Underlying Shares in the same manner as dividend 
payment shares are issued pursuant to Section 3(g) above.

The Holder shall not be required to deliver the original certificate(s) evidencing the Series A 
Preferred Stock being converted in order to effect a conversion of such Series A Preferred Stock hereunder. Execution and 
delivery of the Conversion Notice shall have the same effect as cancellation of the original certificate(s) and issuance of a new 
certificate evidencing the remaining shares of Series A Preferred Stock; provided that the cancellation of the original certificate(s) 
shall not be deemed effective until a certificate for such Underlying Shares is delivered to the Holder, or the Holder or its designee 
receives a credit for such Underlying Shares to its balance account with the DTC through its Deposit Withdrawal Agent 
Commission System. Upon surrender of a certificate following one or more partial conversions, the Corporation shall promptly 
deliver to the Holder a new certificate representing the remaining shares of Series A Preferred Stock.

The Holder shall surrender to the Corporation or its transfer agent the original certificate(s) 
held by such Holder evidencing the shares of Series A Preferred Stock being converted within thirty (30) days after the 
conversion, provided, that the Holder’s failure to so deliver the original certificate(s) shall not affect the validity of such 
conversion or any of the Corporation’s obligations under this Certificate of Designations.

The Corporation’s obligations to issue and deliver Underlying Shares upon conversion of 
shares of Series A Preferred Stock in accordance with the terms and subject to the conditions hereof are absolute and 
unconditional, irrespective of any action or inaction by the Holder to enforce the same, any waiver or consent with respect to any 
provision hereof, or the recovery of any judgment against any Person or any action to enforce the same, or any set-off, 
counterclaim, recoupment, limitation or termination.
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(vi)

(vii)

(e)

(f)

If by the fifth (5th) Trading Day after a Conversion Date the Corporation fails to deliver or 
cause to be delivered to the Holder such Underlying Shares in such amounts and in the manner required pursuant to Section 7(a) 
or (b), then the Holder will have the right to rescind such conversion.

If by the third (3rd) Trading Day after a Conversion Date the Corporation fails to deliver or 
cause to be delivered to the Holder such Underlying Shares in such amounts and in the manner required pursuant to Section 7(a) 
or (b), and if after such third (3rd) Trading Day the Holder purchases (in an open market transaction or otherwise) shares of 
Common Stock to deliver in satisfaction of a sale by the Holder of the Underlying Shares which the Holder anticipated receiving 
upon such conversion (a “Buy-In”), then the Corporation shall either, at the election of such Holder: (i) pay cash to the Holder in 
an amount equal to the Holder’s total purchase price (including brokerage commissions, if any) for the shares of Common Stock 
so purchased (the “Buy-In Price”), at which point the Corporation’s obligation to deliver such certificate (and to issue such 
Common Stock) shall terminate, or (ii) promptly honor its obligation to deliver to the Holder a certificate or certificates 
representing such Common Stock and pay cash to the Holder in an amount equal to the excess (if any) of the Buy-In Price over the 
product of (A) such number of shares of Common Stock, times (B) the Closing Bid Price on the Conversion Date.

Adjustment for Stock Splits and Combinations. If at any time or from time to time on or after the 
Original Issue Date the Corporation effects a subdivision of the outstanding Common Stock, the Conversion Price in effect 
immediately before that subdivision shall be proportionately decreased. Conversely, if at any time or from time to time after the 
Original Issue Date the Corporation combines the outstanding shares of Common Stock into a smaller number of shares, the 
Conversion Price in effect immediately before the combination shall be proportionately increased. Any adjustment under this 
Section 7(e) shall become effective at the close of business on the date the subdivision or combination becomes effective.

Adjustment for Reclassification, Exchange, Substitution, Reorganization, Merger or Consolidation. If 
at any time or from time to time on or after the Original Issue Date the Common Stock issuable upon the conversion of the 
Series A Preferred Stock is changed into the same or a different number of shares of any class or classes of stock, whether by 
recapitalization, reclassification, merger, consolidation or otherwise (other than a subdivision or combination of shares provided 
for elsewhere in this Section 7 or a Fundamental Transaction), in any such event each Holder shall then have the right to convert 
Series A Preferred Stock into the kind and amount of stock and other securities and property receivable upon such recapitalization, 
reclassification, merger, consolidation or other change by holders of the maximum number of shares of Common Stock into which 
such shares of Series A Preferred Stock could have been converted immediately prior to such recapitalization, reclassification, 
merger, consolidation or change, all subject to further adjustment as provided herein or with respect to such other securities or 
property by the terms thereof. In any such case, appropriate adjustment shall be made in the application of the provisions of this 
Section 7 with respect to the rights of the holders of Series A Preferred Stock after the capital reorganization to the end that the 
provisions of this Section 7 (including adjustment of the Conversion Price then in effect and the number of shares issuable upon 
conversion of the Series A Preferred Stock) shall be applicable after that event and be as nearly equivalent as practicable.
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(g)

(h)

(i)

(j)

(k)

Certificate of Adjustment. In each case of an adjustment or readjustment of the Conversion Price for 
the number of shares of Common Stock or other securities issuable upon conversion of the Series A Preferred Stock, if the 
Series A Preferred Stock is then convertible pursuant to this Section 7, the Corporation, at its expense, shall compute such 
adjustment or readjustment in accordance with the provisions hereof and shall, upon request, prepare a certificate showing such 
adjustment or readjustment, and shall mail such certificate, by first class mail, postage prepaid, to each Holder so requesting at the 
Holder’s address as shown in the Corporation’s books. Failure to request or provide such notice shall have no effect on any such 
adjustment.

Notices of Record Date. Upon any taking by the Corporation of a record of the holders of any class of 
securities for the purpose of determining the holders thereof who are entitled to (i) receive any dividend, distribution or other right, 
or (ii) vote upon any Liquidation Event or Fundamental Transaction, the Corporation shall mail to each Holder at least 10 days 
prior to (x) the record date, if any, specified therein; or (y) if no record date is specified, the date upon which such action is to take 
effect (provided that such information shall be provided as soon as reasonably practicable in the event that such information is not 
required to be delivered by the Corporation to the public prior to or as of such 10-day period) a notice specifying (A) the date on 
which any such record is to be taken for the purpose of such notice of meeting and a description of the matters to be acted on at 
such meeting, (B) the date on which any such record is to be taken for the purpose of such notice or dividend or distribution and a 
description of such dividend or distribution, (C) the date on which any such Liquidation Event is expected to become effective, 
and (D) in the case of a Fundamental Transaction, a notice signed by an officer of the Corporation setting forth the consideration 
to be received by the Holder from the purchaser or to be distributed to the Holder by the Corporation, as applicable, on a per share 
basis (i) without conversion of the Series A Preferred Stock into Common Stock and (ii) assuming conversion of all Series A 
Preferred Stock into Common Stock.

Fractional Shares. The Corporation shall not be required to issue or cause to be issued fractional shares 
of Common Stock on conversion of Series A Preferred Stock. Subject to Section 7(l), if any fraction of a Common Stock would, 
except for the provisions of this Section, be issuable upon conversion of Series A Preferred Stock, the number of shares of 
Common Stock to be issued will be rounded down to the nearest whole share, and the Corporation shall, in lieu of issuing any 
fractional share, pay an amount of cash equal to the product of such fraction multiplied by the Conversion Price on the date of 
conversion (each such payment in cash, the “Fractional Cash Payment”).

Payment of Taxes. The Corporation will pay all documentary, stamp, transfer (but only in respect of the 
registered Holder thereof) and other similar taxes that may be imposed with respect to the issue or delivery of shares of Common 
Stock upon conversion of shares of Series A Preferred Stock, excluding any tax or other charge imposed in connection with any 
transfer involved in the issue and delivery of shares of Common Stock in a name other than that in which the shares of Series A 
Preferred Stock so converted were registered.

Restrictions. Notwithstanding anything else set forth in this Section 7 to the contrary, the Corporation 
shall not be required to pay any Fractional Cash Payments pursuant to Section 7(i) to any Holder if the payment of such Fractional 
Cash Payments would cause the Corporation to violate any applicable law or regulation or order. The Corporation shall pay any 
Fractional Cash Payments owed by it but that it did not pay pursuant to the immediately preceding sentence on the date that is on 
or before the day that is five (5) days after the Corporation is first able to pay such Fractional Cash Payments without violating any 
applicable law or regulation or order.
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(l)

(i)

(ii)

8.

(a)

Limitations on Conversion.

Notwithstanding anything herein to the contrary, in no event shall a Holder be entitled to 
convert any portion of the Series A Preferred Stock so held by such Holder in excess of that portion upon conversion of which the 
sum of (1) the number of shares of Common Stock beneficially owned by such Holder and its Affiliates (other than shares of 
Common Stock which may be deemed beneficially owned through ownership of the unconverted shares of Series A Preferred 
Stock or the unexercised or unconverted portion of any other security of the Holder subject to a limitation on conversion 
analogous to the limitations contained herein) and (2) the number of shares of Common Stock issuable upon the conversion of that 
portion of the Series A Preferred Stock with respect to which the determination of this proviso is being made or issuable as a 
Series A Preferred Dividend, would result in beneficial ownership by such Holder and its Affiliates of more than 9.99% of the 
then outstanding shares of Common Stock (the “Threshold Percentage”).  For purposes of this Section 7(l), beneficial ownership 
shall be determined in accordance with Section 13(d) of the Exchange Act and the rules and regulations promulgated thereunder.  
Any Holder may waive the limitations set forth herein by sixty-one (61) days written notice to the Corporation.

Notwithstanding the provisions of Section 7(l)(i), the Holder shall have the right at any time 
and from time to time, to waive the provisions of this Section 7 insofar as they relate to the Threshold Percentage by written 
instrument delivered to the Corporation, but any such waiver will not be effective until the 61st day after such notice is delivered 
to the Corporation.

Redemption.

Subject to Section 10(d) hereof, each Holder shall have the right to require the Corporation to redeem 
all or any portion of its outstanding shares of Series A Preferred Stock at any time, and from time to time, after July 30, 2021, by 
delivering written notice (the “Optional Redemption Notice”) thereof to the Corporation, which shall specify (i) the number of 
shares of Series A Preferred Stock to be redeemed and (ii) the date on which the Holder’s optional redemption shall occur, which 
date shall be not less than thirty (30) Business Days from the date the Corporation receives the Optional Redemption Notice (such 
date hereinafter referred to as the “Optional Redemption Date”). On the Optional Redemption Date, the shares of Series A 
Preferred Stock specified in the Optional Redemption Notice shall be redeemed by the Corporation at a price per share equal to the 
sum of (A) one hundred percent (100%) of the Stated Value per share of such Series A Preferred Stock (as adjusted for any stock 
split, stock dividend, stock combination or other similar transactions with respect to the Series A Preferred Stock), plus (B) 100% 
of all accrued but unpaid dividends on such Series A Preferred Stock (including, for the avoidance of doubt, any accrued Series A 
Preferred Dividends pursuant to Section 3(b) and any Series A Preferred Dividends that have accrued thereon), in each case as of 
the Optional Redemption Date, in cash to the Holder thereof (the “Optional Redemption Price”).
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(b)

(c)

(d)

(e)

If the funds of the Corporation legally available to redeem shares of Series A Preferred Stock on the 
Optional Redemption Date are insufficient to redeem the total number of such shares required to be redeemed on such date or the 
Corporation is otherwise prohibited from redeeming the total number of such shares, the Corporation shall (i) take any action 
necessary or appropriate, to the extent permissible under applicable law and reasonably within its control, to remove promptly any 
impediments to its ability to redeem the total number of shares of Series A Preferred Stock required to be so redeemed, including 
to the extent permissible under applicable law, reducing the stated capital of the Corporation or causing a revaluation of the assets 
of the Corporation to create sufficient surplus to make such redemption, and (ii) in any event, use any funds legally available to 
redeem the maximum possible number of such shares from the holders of such shares to be redeemed on such Optional 
Redemption Date in proportion to the respective number of such shares that otherwise would have been redeemed if all such 
shares had been redeemed in full. In the event that any shares of Series A Preferred Stock required to be redeemed pursuant to this 
Section 8 are not redeemed and continue to be outstanding, (A) such shares shall continue to be entitled to dividends thereon as 
provided in Section 3 until the date on which the Corporation actually redeems such shares, and (B) such event shall, subject to 
Section 10(d), constitute a Breach Event.

If any shares of Series A Preferred Stock are not redeemed for any reason when required pursuant to 
this Section 8, on the Optional Redemption Date all such unredeemed shares shall remain outstanding and entitled to all the rights 
and preferences provided herein, and the Corporation shall pay interest on the Optional Redemption Price and any dividend 
accruing after the Optional Redemption Date with respect to such unredeemed shares, at an aggregate rate per annum equal to the 
prime corporate rate announced from time to time at the end of each calendar month by the Wall Street Journal plus ten percent 
(10%) (increased by one percent (1%) at the end of each six (6) month period thereafter up to a maximum of 19% until the 
Optional Redemption Price, and any interest thereon, is paid in full), with such interest to accrue daily in arrears and to be 
compounded monthly; provided that in no event shall such interest exceed the Maximum Permitted Rate. In the event that 
fulfillment of any provision hereof results in such rate of interest being in excess of the Maximum Permitted Rate, the amount of 
interest required to be paid hereunder shall automatically be reduced to eliminate such excess; provided that any subsequent 
increase in the Maximum Permitted Rate shall be retroactively effective to the Optional Redemption Date to the extent permitted 
by law.

Each Holder of Series A Preferred Stock to be redeemed pursuant to this Section 8 shall surrender to 
the Corporation the certificate or certificates representing such shares within three (3) Business Days after such Holder’s receipt of 
the Optional Redemption Price and all other amounts due to such Holder pursuant to this Section 8, in the manner and at the place 
designated by the Corporation. In the event less than all the shares represented by any such certificate are redeemed, a new 
certificate shall be issued to the Holder by the Corporation representing the unredeemed shares.

In addition to the redemption rights of the Holders set forth in this Certificate of Designations, (y) the 
Holders are entitled to exercise the optional redemption rights set forth in Section 4.6(c) of the Purchase Agreement and (z) the 
Series A Preferred Stock shall be redeemed upon consummation of a Permitted Transaction in accordance with Section 6(g) of this 
Certificate of Designations.
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9.

10.

(a)

(i)

Board Rights. On the Closing Date and for so long as at least fifteen percent (15%) of the Series A Preferred 
Stock purchased under the Purchase Agreement remains outstanding, the Board shall consist of eight (8) directors, unless the 
Majority Holders agree otherwise or as otherwise provided in Section 10(b)(ii) of this Certificate of Designations. Subject to 
Section 10(b)(ii) of this Certificate of Designations, for so long as at least eighty-five percent (85%) of the Series A Preferred 
Stock purchased under the Purchase Agreement remains outstanding, the Majority Holders shall have the exclusive right, voting 
separately as a class, to elect two (2) directors to the Board (the “Series A Directors”) and, to the extent permitted by applicable 
stock exchange rules (provided that the Corporation shall have used its best efforts to obtain a waiver or consent from the 
applicable stock exchange to permit such action), at least one (1) of such Series A Directors shall be appointed to any committee 
thereof (including the compensation committee, the audit committee and the nominating/governance committee). In addition, one 
of the Series A Directors (as determined by the Majority Holders) shall be appointed to the special committee of the Board 
charged with approving any settlement or any other agreement with the estate of ReiJane Huai. Subject to Section 10(b)(ii) of 
this Certificate of Designations, the number of Series A Directors shall be reduced to one at such time as less than eighty-five 
percent (85%) but greater than fifteen percent (15%) of the Series A Preferred Stock purchased under the Purchase Agreement 
remains outstanding. The Series A Directors shall each be elected by the affirmative vote of the Majority Holders of record either 
at a meeting of stockholders at which directors are elected, a special meeting of holders of Series A Preferred Stock or by written 
consent without a meeting in accordance with the General Corporation Law of the State of Delaware. Any vacancy in the 
position of any Series A Director may be filled only by the holders of the Series A Preferred Stock, unless the holders of Series 
A Preferred Stock no longer have the exclusive right to elect such Series A Director in accordance with Section 9 of this 
Certificate of Designations. Any Series A Director may, during his or her term of office, be removed at any time, with or without 
cause, by and only by the affirmative vote, at a special meeting of holders of Series A Preferred Stock called for such purpose, or 
by the written consent, of the Majority Holders of record and any vacancy created by such removal may also be filled at such 
meeting or by such consent of the Majority Holders of record subject to the conditions of the immediately preceding sentence.

Breach Events and Breach Event Redemption.

A “Breach Event” means any one of the following events (whatever the reason and whether it shall be 
voluntary or involuntary or effected by operation of law or pursuant to any judgment, decree or order of any court, or any order, 
rule or regulation):

any provision of any Transaction Document, at any time after the Original Issue Date, and for 
any reason other than as permitted thereunder, ceases to be in full force and effect in any material respect (for the avoidance of 
doubt, the representations and warranties made by the Corporation in Section 3.1 of the Purchase Agreement speak only as of the 
date of the Purchase Agreement and as of the Closing Date) or the Corporation purports to revoke, terminate or rescind any 
Transaction Document;
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(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

any default in any payment obligations in respect of any Series A Preferred Stock or any other 
payment obligation of the Corporation pursuant to any Transaction Document, as and when the same become due and payable 
pursuant to this Certificate of Designations or the applicable Transaction Document (including, for purposes of clarity, in the case 
any payments contemplated to be made pursuant to Sections 6, 7 and 8 are not made because they are deemed to be legally 
prohibited but expressly excluding any dividend payments contemplated to be made pursuant to Section 3 because they are legally 
prohibited), and such payment shall not have been made within ten (10) Business Days of the date such payment is due pursuant to 
the applicable Transaction Document;

the Corporation or any Subsidiary defaults in any of its covenants or other obligations in 
respect of any Indebtedness in an amount exceeding $1,000,000, whether such Indebtedness now exists or is hereafter created, and 
any such default is not cured within the greater of (x) the time permitted by such agreements, or (y) 30 days, other than pursuant to 
a good faith dispute relating to such Indebtedness;

the Corporation or any Subsidiary is in default under or has breached any provision of any 
Contract (which default or breach is not cured within the applicable cure period set forth in such Contract) and such breach or 
default individually or, when taken together with all other breaches or defaults under any other Contracts to which the Corporation 
or any Subsidiary is a party (after giving effect to any applicable cure periods), in the aggregate has had, or could reasonably be 
expected to have, a Material Adverse Effect;

there is entered against the Corporation or any Significant Subsidiary (A) a final judgment or 
order or settlement by a court of competent jurisdiction for the payment of money in an aggregate amount exceeding $1,000,000, 
except to the extent such amounts have been paid to or on behalf of the Corporation or such Significant Subsidiary by its 
respective insurer(s), or (B) any one or more non-monetary final judgments by a court or courts of competent jurisdiction that 
have, or could reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect;

any change, event or circumstance occurs that has had or could reasonably be expected to 
result in, individually or in the aggregate, a Material Adverse Effect;

the occurrence of any Fundamental Transaction (other than a Permitted Transaction) which is 
not approved by the Majority Holders;

the occurrence of any Triggering Event;

the occurrence of any Bankruptcy Event;

the breach by the Corporation of any of the following provisions of the Purchase Agreement: 
Section 4.3, 4.5, 4.6, 4.9, 4.10(a)(i), 4.10(a)(iv)(ii)(B), 4.10(a)(iv)(iv), 4.10(a)(v), 4.10(b) (other than Section 4.10(b)(vi)), 4.13 and 
4.21;

the breach by the Corporation of any one of the following provisions of the Purchase 
Agreement to the extent any such breach has had or could reasonably be expected to result in, individually or, when taken together 
with all other breaches of any of the following provisions of the Purchase Agreement, in the aggregate, (x) a Material Adverse 
Effect, (y) a material adverse impact on the Preferred Stock and/or the rights of the Holders or (z) an impact on the Holders in a 
disproportionate manner than other holders of the Corporation’s capital stock: Section 4.10(a)(ii), Section 4.10(a)(iv)(i), Section 
4.10(a)(iv)(ii)(A), Section 4.10(a)(iv)(iii), Section 4.10(a)(vi) and Section 4.10(b)(vi);
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(xii)

(xiii)

(xiv)

(xv)

(b)

(i)

the breach by the Corporation of (A) of any of its representations and warranties set forth in 
Section 3.1(g) of the Purchase Agreement, except for any breach of the Corporation’s representations and warranties set forth in 
Section 3.1(g) of the Purchase Agreement that, when taken together with all other breaches of the Corporation’s representations 
and warranties set forth in Section 3.1(g) of the Purchase Agreement, is de minimis in nature with respect to the number of 
outstanding shares of stock, the number of outstanding Options and the exercise and conversion price of any Options or (B) 
Section 4.12 of the Purchase Agreement that, when aggregated with respect to all breaches of Section 4.12 of the Purchase 
Agreement, relate to Losses in excess of $2,500,000;

the Corporation amends any Contract with a customer or other third party to accelerate 
payments due and owing to it from such customer or third party for the express purpose of satisfying Section 10(a)(xiv) of this 
Certificate of Designations;

the Corporation fails to achieve, for two (2) consecutive quarters, at least seventy-five percent 
(75%) of any of its quarterly targets for revenue, EBITDA, cash or net working capital as set forth in the Corporation’s quarterly 
plan that is set annually by the Board; or

the restatement of any financial statements of the Corporation or any Significant Subsidiary.

Upon the occurrence of any Breach Event:

each Holder may elect by written notice to the Corporation, to require the Corporation to 
repurchase any outstanding shares of Series A Preferred Stock held by such Holder at a price per share equal to the greater of (A) 
the Series A Preferred Stock Liquidation Preference; and (B) the product of (y) that number of shares of Common Stock into 
which such share of Series A Preferred Stock (and all accrued but unpaid dividends with respect thereto) is then convertible 
(without giving effect to any limitations on conversion contained herein), multiplied by (z) the Closing Bid Price as of the date of 
the occurrence of such Breach Event, payable in cash; and
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(ii)

(c)

for so long as at least fifteen percent (15%) of the Series A Preferred Stock purchased under 
the Purchase Agreement remains outstanding prior to a Breach Event, if in connection with such Breach Event the Corporation is 
in default under or has breached any provision of any Transaction Document in respect of its obligations to redeem any shares of 
Series A Preferred Stock, upon the affirmative vote or by written consent of the Majority Holders, and without further action by 
any Holders, the number of directors constituting the Board shall automatically be increased by a number sufficient to cause such 
additional directors, when taken together with the then-existing Series A Directors, to constitute a majority of the Board. The 
Holders, voting as a single class to the exclusion of the holders of all other securities and classes of capital stock of the 
Corporation, shall elect such additional directors. For the avoidance of doubt, such additional directors, when taken together with 
the then-existing Series A Directors, shall constitute a majority of the Board. The period beginning on the date any Breach Event 
occurs and ending on the date upon which all shares of Series A Preferred Stock required to be redeemed pursuant to Section 10
(b)(i) are so redeemed is referred to herein as the “Voting Period.” As soon as practicable after the commencement of the Voting 
Period, the Corporation shall call a special meeting of the Holders to be held not more than 20 days after the date of mailing of 
notice of such meeting. If the Corporation fails to send a notice, any such Holder may call the meeting on like notice. The record 
date for determining those Holders entitled to notice of and to vote at such special meeting shall be the close of business on the 
fifth (5th) Business Day preceding the day on which such notice is mailed or as otherwise required by applicable law. At any such 
special meeting and at each meeting of such Holders held during a Voting Period at which directors are to be elected (or with 
respect to any action by written consent in lieu of a meeting of stockholders), the Majority Holders, voting together as a single 
class to the exclusion of the holders of all other securities and classes of capital stock of the Corporation, shall be entitled to elect 
the number of directors prescribed in this Section 10(b)(ii), and each share of Series A Preferred Stock held by a Holder shall be 
entitled to one (1) vote (whether voted in person by the holder thereof or by proxy or pursuant to a stockholders’ consent). The 
terms of office of all persons who are incumbent directors of the Corporation at the time of a special meeting of the Holders (or 
any action by written consent in lieu of a meeting of stockholders) to elect such additional directors shall continue, 
notwithstanding the election at such meeting or pursuant to such written consent of the additional directors that such Holders are 
entitled to elect, and the additional directors so elected by such Holders, together with such incumbent directors, shall constitute 
the duly elected directors of the Corporation. Simultaneously with the termination of the Voting Period, the terms of office of the 
additional directors elected by the Holders under this Section 10(b)(ii) shall terminate, such incumbent directors shall constitute 
the directors of the Corporation, the number of directors constituting the Board shall automatically be decreased so that the 
number equals the number immediately prior to the increase pursuant to this Section 10(b)(ii) and the rights of the Holders to elect 
directors pursuant to this Section 10(b)(ii) shall cease.

If any payments are not made for any reason when required pursuant to this Section 10, the Corporation 
shall pay interest on all amounts due under this Section 10, at an aggregate rate per annum equal to the prime corporate rate 
announced from time to time at the end of each calendar month by the Wall Street Journal plus ten percent (10%) (increased by 
one percent (1%) at the end of each six (6) month period thereafter up to a maximum of 19% until all such payments have been 
made, and any interest thereon, are paid in full), with such interest to accrue daily in arrears and to be compounded monthly; 
provided that in no event shall such interest exceed the Maximum Permitted Rate. In the event that fulfillment of any provision 
hereof results in such rate of interest being in excess of the Maximum Permitted Rate, the amount of interest required to be paid 
hereunder shall automatically be reduced to eliminate such excess; provided that any subsequent increase in the Maximum 
Permitted Rate shall be retroactively effective to the date such payment and/or delivery is due to the extent permitted by law.
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(d)

11.

12.

13.

Notwithstanding anything contained in this Section 10 or any other provision of this Certificate of 
Designations to the contrary, no holder of Series A Preferred Stock may exercise any rights or remedies in respect of a Breach 
Event or exercise any redemption rights under this Certificate of Designation (whether pursuant to Section 8 or Section 10 hereof) 
unless the exercise of such rights or remedies or the exercise of such redemption rights, as applicable, has been approved by the 
Majority Holders.

Replacement Certificates. If any certificate evidencing Series A Preferred Stock, or Common Stock deliverable 
pursuant to this Certificate of Designations, is mutilated, lost, stolen or destroyed, the Corporation shall issue or cause to be 
issued in exchange and substitution for and upon cancellation thereof, or in lieu of and substitution for such certificate, a new 
certificate, but only upon receipt of evidence reasonably satisfactory to the Corporation of such loss, theft or destruction (in such 
case) and, in each case, customary and reasonable indemnity, if requested. Applicants for a new certificate under such 
circumstances shall also comply with such other reasonable regulations and procedures and pay such other reasonable third-party 
costs as the Corporation may prescribe.

Reservation of Common Stock. The Corporation shall, at all times reserve and keep available out of the 
aggregate of its authorized but unissued and otherwise unreserved Common Stock, solely for the purpose of enabling it to issue 
Underlying Shares as required hereunder, the number of shares of Common Stock which are then issuable and deliverable 
pursuant to this Certificate of Designations, in each case free from preemptive rights or any other contingent purchase rights of 
Persons other than the Holders. All shares of Common Stock so issuable and deliverable shall, upon issuance in accordance with 
the terms hereof, be duly and validly authorized, issued and fully paid and nonassessable. If at any time the number of authorized 
but unissued shares of Common Stock shall not be sufficient to issue Underlying Shares as required hereunder, the Corporation 
will take such corporate action as may be necessary to increase its authorized but unissued shares of Common Stock to such 
number of shares as shall be sufficient for such purpose.

Notices. Any and all notices or other communications or deliveries hereunder shall be in writing and shall be 
deemed given and effective on the earliest of (i) the date of transmission, if such notice or communication is delivered via 
facsimile at the facsimile number specified in this Section prior to 4:30 p.m. (New York City time) on a Business Day, (ii) the 
next Business Day after the date of transmission, if such notice or communication is delivered via electronic facsimile at the 
facsimile number specified in this Section on a day that is not a Business Day or later than 4:30 p.m. (New York City time) on 
any Business Day, (iii) the Business Day following the date of mailing, if sent by nationally recognized overnight courier 
service, or (iv) upon actual receipt by the party to whom such notice is required to be given. The addresses for such 
communications shall be: (i) if to the Corporation, to the address therefor set forth in the Purchase Agreement, or (ii) if to a 
Holder, to the address or facsimile number appearing on the Corporation’s stockholder records or such other address or facsimile 
number as such Holder may provide to the Corporation in accordance with this Section 13.
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14.

15.

16.

(a)

(b)

Voting Rights. In addition to the rights provided by law and otherwise provided in this Certificate of 
Designations, the Holder shall be entitled to vote on all matters as to which holders of Common Stock shall be entitled to vote, in 
the same manner and with the same effect as such holders of Common Stock, voting together with the holders of Common Stock 
as one class (including without limitation with respect to any matter relating to a Fundamental Transaction, any amendment of 
the certificate of incorporation, any increase or decrease in the number of authorized shares of Common Stock of the Corporation 
or any other matter subject to the vote or consent of the holders of Common Stock), and, except as specifically required by 
applicable law or in the event the Corporation enters into a Fundamental Transaction with Hale Capital or any Affiliate of Hale 
Capital and the Board in its exercise of its fiduciary duties determines that a separate vote of the Common Stock is required, in 
no event shall the holders of the Common Stock vote as a separate class from the Series A Preferred Stock on any matter. With 
respect to the voting rights of the Holders pursuant to the preceding sentence, each Holder shall be entitled to one vote for each 
share of Common Stock that would be issuable to such Holder upon the conversion of all the shares of Series A Preferred Stock 
held by such Holder on the record date for the determination of stockholders entitled to vote, assuming a conversion price equal 
to $1.23 (subject to adjustment from time to time for stock splits, stock dividends, stock combinations and similar events, as 
applicable, with respect to the Common Stock).

Actions Prohibited by Law. To the extent the Corporation is prohibited by law from taking any action specified 
in this Certificate of Designations, the Corporation shall, upon the request of the Majority Holders, in addition to any other 
requirements of this Certificate of Designations, take such actions as may be reasonably requested by the Majority Holders to 
implement a valid and enforceable provision that is a reasonable substitute for the prohibited provision in order to give the 
maximum effect to the intent of the Corporation and the Holders (the “Amended Provision”). The Corporation shall take any 
action necessary or appropriate, to the extent reasonably within its control, to cause this Certificate of Designations to be 
amended to include the Amended Provision.

Miscellaneous.

The headings herein are for convenience only, do not constitute a part of this Certificate of 
Designations and shall not be deemed to limit or affect any of the provisions hereof.

No provision of this Certificate of Designations may be amended, except in a written instrument signed 
by the Corporation and the Majority Holders. Any of the rights of the Holders set forth herein may be waived by the affirmative 
vote or by written consent of the Majority Holders, except that each Holder may waive its own rights as provided in this 
Certificate of Designations. No waiver of any default with respect to any provision, condition or requirement of this Certificate of 
Designations shall be deemed to be a continuing waiver in the future or a waiver of any subsequent default or a waiver of any 
other provision, condition or requirement hereof, nor shall any delay or omission of either party to exercise any right hereunder in 
any manner impair the exercise of any such right.

[Signature page follows]
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IN WITNESS WHEREOF, the undersigned has caused this Amended and Restated Certificate of Designations to be duly 
executed as of this 22nd day of June, 2018.

FALCONSTOR SOFTWARE, INC.

By: /s/ Brad Wolfe
Name:  Brad Wolfe
Title: Chief Financial Officer



ANNEX A

NOTICE OF CONVERSION

(TO BE EXECUTED BY THE REGISTERED HOLDER IN ORDER
TO CONVERT SHARES OF SERIES A PREFERRED STOCK)

The undersigned Holder hereby irrevocably elects to convert the number of shares of Series A Preferred Stock indicated below, 
represented by stock certificate No(s). ___________, into shares of common stock, par value $0.001 per share (the “Common 
Stock”), of FalconStor Software, Inc., a Delaware corporation (the “Corporation”), as of the date written below. If securities are to 
be issued in the name of a person other than the undersigned, the undersigned will pay all transfer taxes payable with respect 
thereto.

Conversion calculations:

Date to Effect Conversion: _________________________________________________________________________

Number of shares of Series A Preferred Stock owned prior to Conversion: ___________________________________

Number of shares of Series A Preferred Stock to be Converted: ____________________________________________

Number of shares of Common Stock to be Issued: ______________________________________________________

Address for delivery of physical certificates: _______________________________

or

for DWAC Delivery:

DWAC Instructions:
Broker no: _________
Account no: ___________

[HOLDER]

By:___________________________________
Name:
Title:
Date:

A-1


