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PART I.  FINANCIAL INFORMATION
Item 1. Condensed Consolidated Financial Statements
 

FALCONSTOR SOFTWARE, INC. AND SUBSIDIARIES
CONDENSED CONSOLIDATED BALANCE SHEETS

  June 30, 2015
December 31,

2014
  (unaudited)  
Assets    
Current assets:    

Cash and cash equivalents $ 8,307,549 $ 10,873,891
Marketable securities 10,523,821 10,900,722
Accounts receivable, net of allowances of $223,059 and $119,530, respectively 6,224,034 8,898,680
Prepaid expenses and other current assets 1,750,218 1,596,916
Inventory 150,236 352,493
Deferred tax assets, net 296,360 316,586

Total current assets 27,252,218 32,939,288
Property and equipment, net of accumulated depreciation of $17,459,942 and $16,867,911,
respectively 1,911,145 2,147,188
Deferred tax assets, net 7,503 7,503
Software development costs, net 1,260,289 1,508,517
Other assets 1,162,524 1,373,964
Goodwill 4,150,339 4,150,339
Other intangible assets, net 262,333 196,037

Total assets $ 36,006,351 $ 42,322,836
Liabilities and Stockholders' Deficit    
Current liabilities:    

Accounts payable $ 1,145,944 $ 1,266,504
Accrued expenses 7,779,298 6,939,198
Deferred tax liabilities, net 23,307 23,307
Deferred revenue, net 17,190,326 23,380,012

Total current liabilities 26,138,875 31,609,021
Other long-term liabilities 746,897 630,444
Deferred tax liabilities, net 245,903 226,443
Deferred revenue, net 9,213,624 13,097,215

Total liabilities 36,345,299 45,563,123
Commitments and contingencies
Series A redeemable convertible preferred stock, $.001 par value, 2,000,000 shares
authorized, 900,000 shares issued and outstanding, redemption value of $9,000,000 7,511,915 7,230,941
Stockholders' deficit:    

Common stock - $.001 par value, 100,000,000 shares authorized, 56,448,262 and
56,360,222 shares issued, respectively and 40,920,192 and 40,924,313 shares
outstanding, respectively 56,448 56,360
Additional paid-in capital 167,117,725 166,933,291
Accumulated deficit (116,460,335) (119,054,530)
Common stock held in treasury, at cost (15,528,070 and 15,435,909 shares, respectively) (57,032,917) (56,895,059)
Accumulated other comprehensive loss, net (1,531,784) (1,511,290)

Total stockholders' deficit (7,850,863) (10,471,228)
Total liabilities and stockholders' deficit $ 36,006,351 $ 42,322,836

See accompanying notes to unaudited condensed consolidated financial statements.
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FALCONSTOR SOFTWARE, INC. AND SUBSIDIARIES
CONDENSED CONSOLIDATED STATEMENTS OF OPERATIONS

(UNAUDITED)

Three Months Ended
June 30,

Six Months Ended June
30,

  2015 2014 2015 2014
Revenue:        

Product revenue $ 3,650,504 $ 4,252,486 $ 17,620,871 $ 9,215,545
Support and services revenue 5,902,085 7,050,181 11,871,594 14,088,621
Total revenue 9,552,589 11,302,667 29,492,465 23,304,166

Cost of revenue:        
Product 718,057 698,222 1,108,281 1,273,346
Support and service 1,940,729 2,009,441 3,960,747 4,108,692
Total cost of revenue 2,658,786 2,707,663 5,069,028 5,382,038

Gross profit $ 6,893,803 $ 8,595,004 $ 24,423,437 $ 17,922,128
Operating expenses:        

Research and development costs 3,067,732 3,143,224 6,273,599 6,492,019
Selling and marketing 4,371,513 6,351,947 9,676,875 12,240,413
General and administrative 2,583,893 2,364,380 5,076,834 4,755,790
Investigation, litigation, and settlement related (benefits)
costs (8,186) (5,275,920) 8,842 (5,164,209)
Restructuring costs 23,495 562,913 157,971 786,486
Total operating expenses 10,038,447 7,146,544 21,194,121 19,110,499

Operating (loss) income (3,144,644) 1,448,460 3,229,316 (1,188,371)
Interest and other income (loss), net 98,411 (30,982) (365,665) 19,126

(Loss) income before income taxes (3,046,233) 1,417,478 2,863,651 (1,169,245)
(Benefit) provision for income taxes (378,049) 86,531 269,456 301,606

Net (loss) income $ (2,668,184) $ 1,330,947 $ 2,594,195 $ (1,470,851)
Less: Accrual of Series A redeemable convertible preferred
stock dividends 186,904 186,904 377,690 373,808
Less: Accretion to redemption value of Series A redeemable
convertible preferred stock 143,557 120,531 280,974 235,907

Net (loss) income attributable to common stockholders $ (2,998,645) $ 1,023,512 $ 1,935,531 $ (2,080,566)
Basic net (loss) income per share attributable to common
stockholders $ (0.07) $ 0.02 $ 0.05 $ (0.04)
Diluted net (loss) income per share attributable to common
stockholders $ (0.07) $ 0.02 $ 0.05 $ (0.04)
Weighted average basic shares outstanding 40,964,160 47,919,318 40,949,849 47,975,217
Weighted average diluted shares outstanding 40,964,160 48,780,606 42,492,677 47,975,217

See accompanying notes to unaudited condensed consolidated financial statements.
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FALCONSTOR SOFTWARE, INC. AND SUBSIDIARIES
CONDENSED CONSOLIDATED STATEMENTS OF COMPREHENSIVE (LOSS) INCOME

(UNAUDITED)

Three Months Ended
June 30,

Six Months Ended June
30,

  2015 2014 2015 2014
Net (loss) income $ (2,668,184) $ 1,330,947 $ 2,594,195 $ (1,470,851)
Other comprehensive (loss) income, net of taxes:        

Foreign currency translation (4,477) (12,184) (30,978) (138,470)
Net unrealized gain on marketable securities 657 2,433 4,676 618
Net minimum pension liability 3,341 3,612 5,808 4,104
Total other comprehensive loss, net of taxes: (479) (6,139) (20,494) (133,748)

Total comprehensive (loss) income $ (2,668,663) $ 1,324,808 $ 2,573,701 $ (1,604,599)
Less: Accrual of Series A redeemable convertible preferred
stock dividends 186,904 186,904 377,690 373,808
Less: Accretion to redemption value of Series A redeemable
convertible preferred stock 143,557 120,531 280,974 235,907

Total comprehensive (loss) income attributable to common
stockholders $ (2,999,124) $ 1,017,373 $ 1,915,037 $ (2,214,314)

See accompanying notes to unaudited condensed consolidated financial statements.
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FALCONSTOR SOFTWARE, INC. AND SUBSIDIARIES
CONDENSED CONSOLIDATED STATEMENTS OF CASH FLOWS

(UNAUDITED)

 
Six Months Ended June

30,
  2015 2014
Cash flows from operating activities:    

Net income (loss) $ 2,594,195 $ (1,470,851)
Adjustments to reconcile net income (loss) to net cash from operating activities:    

Depreciation and amortization 1,058,581 1,225,667
Share-based payment compensation 731,584 832,099
Non-cash professional services expenses 69,190 2,616
Gain on Estate litigation settlement — (5,293,319)
Restructuring costs 157,971 786,486
Payment of restructuring costs (422,868) (749,724)
Loss on disposal of fixed assets 13,185 —
Provision (benefit) for returns and doubtful accounts 17,808 (23,530)
Deferred income tax provision 32,898 (12,090)

Changes in operating assets and liabilities:    
Accounts receivable 2,655,194 3,584,824
Prepaid expenses and other current assets (176,307) 6,394
Inventory 202,257 226,995
Other assets 41,492 212,453
Accounts payable (100,169) 323,445
Accrued expenses and other long-term liabilities 1,472,222 (1,550,577)
Deferred revenue (9,994,575) 3,333,415

Net cash (used in) provided by operating activities (1,647,342) 1,434,303
Cash flows from investing activities:    

Sales of marketable securities 6,328,000 21,591,226
Purchases of marketable securities (6,041,913) (23,211,804)
Purchases of property and equipment (505,357) (328,019)
Capitalized software development costs (14,100) —
Security deposits 166,003 (74,229)
Purchase of intangible assets (139,989) (42,853)

Net cash used in investing activities (207,356) (2,065,679)
Cash flows from financing activities:    

Proceeds from exercise of stock options 42,412 24,684
Repurchase of common stock (137,859) —
Dividends paid on Series A redeemable convertible preferred stock (377,690) (403,283)

Net cash used in financing activities (473,137) (378,599)
Effect of exchange rate changes on cash and cash equivalents (238,507) 55,320
Net decrease in cash and cash equivalents (2,566,342) (954,655)
Cash and cash equivalents, beginning of period 10,873,891 19,288,340
Cash and cash equivalents, end of period $ 8,307,549 $ 18,333,685
Supplemental disclosures:    

Cash paid for income taxes, net $ 98,653 $ 30,428
Non-cash financing activities:    

Undistributed Series A redeemable convertible preferred stock dividends $ 186,904 $ 186,904
The Company did not pay any interest for the six months ended June 30, 2015 and 2014.

See accompanying notes to unaudited condensed consolidated financial statements.
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FALCONSTOR SOFTWARE, INC. AND SUBSIDIARIES
Notes to Unaudited Condensed Consolidated Financial Statements 

(1) Basis of Presentation

(a)  The Company and Nature of Operations
 

FalconStor Software, Inc., a Delaware Corporation (the "Company"), is a leading software-defined storage company offering 
a converged data services software platform that is hardware agnostic. The Company develops, manufactures and sells data 
migration, business continuity, disaster recovery, optimized backup and de-duplication solutions and provides the related 
maintenance, implementation and engineering services.
 
(b)  Principles of Consolidation
 

The consolidated financial statements include the accounts of the Company and its wholly-owned subsidiaries.  All significant 
intercompany balances and transactions have been eliminated in consolidation.
 
(c)  Use of Estimates
 

The preparation of financial statements in conformity with generally accepted accounting principles requires management to 
make estimates and assumptions that affect the reported amounts of assets and liabilities and disclosure of contingent assets and 
liabilities at the date of the financial statements and the reported amounts of revenues and expenses during the reporting period. 
The Company’s significant estimates include those related to revenue recognition, accounts receivable allowances, share-based 
payment compensation, valuation of derivatives, capitalizable software development costs, valuation of goodwill and other 
intangible assets and income taxes. Actual results could differ from those estimates.
 

The financial market volatility in many countries where the Company operates has impacted and may continue to impact the 
Company’s business. Such conditions could have a material impact to the Company’s significant accounting estimates discussed 
above.
 
(d)  Unaudited Interim Financial Information

 
The accompanying unaudited interim condensed consolidated financial statements have been prepared pursuant to the rules 

and regulations of the Securities and Exchange Commission (“SEC”). Certain information and note disclosures normally included 
in financial statements prepared in accordance with accounting principles generally accepted in the United States of America have 
been condensed or omitted pursuant to such rules and regulations relating to interim financial statements.
 

In the opinion of management, the accompanying unaudited interim condensed consolidated financial statements reflect all 
adjustments, consisting only of normal recurring adjustments, necessary to present fairly the financial position of the Company 
at June 30, 2015, and the results of its operations for the three and six months ended June 30, 2015 and 2014. The results of 
operations of any interim period are not necessarily indicative of the results of operations to be expected for the full fiscal year. 
These condensed consolidated financial statements should be read in conjunction with the consolidated financial statements and 
notes set forth in the Company's Annual Report on Form 10-K for the year ended December 31, 2014 ("2014 Form 10-K").

(e)  Recently Issued Accounting Pronouncements

In November 2014, the Financial Accounting Standards Board (the "FASB") issued new guidance which requires an entity 
to determine whether the host contract in a hybrid financial instrument issued in the form of a share is more akin to debt or to 
equity by considering the economic characteristics and risks of the entire hybrid financial instrument, including the embedded 
derivative feature that is being evaluated for separate accounting from the host contract. The effects of initially adopting the 
amendments in this update should be applied on a modified retrospective basis to existing hybrid financial instruments issued in 
the form of a share as of the beginning of the fiscal year for which the amendments are effective. The new standard is effective 
for fiscal years, and interim periods within those fiscal years, beginning after December 15, 2015, which for the Company will 
be the annual period ending December 31, 2016. Early adoption, including adoption in an interim period, is permitted. The Company 
has not yet adopted this guidance and currently does not expect the adoption of the new guidance by the Company to have a 
significant impact on our financial results.
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In August 2014, the FASB issued new guidance which requires an entity to evaluate whether there are conditions or events, 
in the aggregate, that raise substantial doubt about the entity's ability to continue as a going concern within one year after the date 
that the financial statements are issued (or within one year after the financial statements are available to be issued when applicable), 
and to provide related footnote disclosures in certain circumstances. The new standard is effective for the annual period ending 
after December 15, 2016, and for annual and interim periods thereafter, which for the Company will be the annual period ending 
December 31, 2016. Early application is permitted.  The Company has not yet adopted this guidance and currently does not expect 
the adoption of the new guidance by the Company to have a significant impact on our financial reporting or disclosures.

In May 2014, the FASB issued new guidance which requires an entity to recognize the amount of revenue to which it expects 
to be entitled for the transfer of promised goods or services to customers. This new guidance will replace most existing revenue 
recognition guidance in Generally Accepted Accounting Principles in the United States when it becomes effective. The new 
standard is expected to be effective for the Company on January 1, 2018. Early application as of January 1, 2017 is expected to 
be permitted. The standard permits the use of either the retrospective or cumulative effect transition method. The Company is 
evaluating the effect that this new guidance will have on its consolidated financial statements and related disclosures. The Company 
has not yet selected a transition method nor has it determined the effect of the standard on its financial reporting.
 
(2) Summary of Significant Accounting Policies

The Company's significant accounting policies were described in Note (1) "Summary of Significant Accounting Policies" of 
the 2014 Form 10-K.  There have been no significant changes in the Company's significant accounting policies since December 31, 
2014.  The Company's revenue recognition accounting policy is included below.  For a description of the Company's other significant 
accounting policies refer to the 2014 Form 10-K.

Revenue Recognition
 
The Company derives its revenue from sales of its products, support and services. Product revenue consists of the Company’s 

software integrated with industry standard hardware and sold as complete turn-key integrated solutions, as stand-alone software 
applications or sold on a subscription or consumption basis. Depending on the nature of the arrangement revenue related to turn-
key solutions and stand-alone software applications are generally recognized upon shipment and delivery of license keys. For 
certain arrangements revenue is recognized based on usage or ratably over the term of the arrangement. Support and services 
revenue consists of both maintenance revenues and professional services revenues. Revenue is recorded net of applicable sales 
taxes.

 
In accordance with the authoritative guidance issued by the FASB on revenue recognition, the Company recognizes revenue 

when persuasive evidence of an arrangement exists, the fee is fixed or determinable, delivery has occurred, and collection of the 
resulting receivable is deemed probable. Products delivered to a customer on a trial basis are not recognized as revenue until the 
trial period has ended and acceptance has occurred by the customer. Reseller and distributor customers typically send the Company 
a purchase order when they have an end user identified. For bundled arrangements that include either maintenance or both 
maintenance and professional services, the Company uses the residual method to determine the amount of product revenue to be 
recognized. Under the residual method, consideration is allocated to the undelivered elements based upon vendor-specific objective 
evidence (“VSOE”) of the fair value of those elements, with the residual of the arrangement fee allocated to and recognized as 
product revenue. If VSOE does not exist for all undelivered elements of an arrangement, the Company recognizes total revenue 
from the arrangement ratably over the term of the maintenance agreement. The Company's long-term portion of deferred revenue 
consists of (i) payments received for maintenance contracts with terms in excess of one year as of the balance sheet date, and (ii) 
payments received for product sales bundled with multiple years of maintenance but for which VSOE did not exist for all undelivered 
elements of the arrangement. The Company provides an allowance for product returns as a reduction of revenue, based upon 
historical experience and known or expected trends.
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When more than one element, such as hardware, software and services are contained in a single arrangement, the Company 
will first allocate revenue based upon the relative selling price into two categories: (1) non-software components, such as hardware 
and any hardware-related items, as required system software that functions with the hardware to deliver the essential functionality 
of the hardware and related post-contract customer support, and software as service subscriptions and (2) software components 
and applications, such as post-contract customer support and other services. The Company will then allocate revenue within the 
non-software category to each element based upon their relative selling price using a hierarchy of VSOE, third-party evidence of 
selling price (“TPE”) or estimated selling prices (“ESP”), if VSOE or TPE does not exist. The Company will allocate revenue 
within the software category to the undelivered elements based upon their fair value using VSOE with the residual revenue allocated 
to the delivered elements. If the Company cannot objectively determine the VSOE of the fair value of any undelivered software 
element, the Company will defer revenue for all software components until all elements are delivered and services have been 
performed, until fair value can objectively be determined for any remaining undelivered elements, or until software maintenance 
is the only undelivered element which the Company has VSOE for, in which case revenue is recognized over the maintenance 
term for all software elements.

Revenues associated with maintenance services are deferred and recognized as revenue ratably over the term of the contract. 
Revenues associated with software implementation and software engineering services are recognized when the services are 
performed. Costs of providing these services are included in cost of support and services.

 
The Company has entered into various distribution, licensing and joint promotion agreements with OEMs, whereby the 

Company has provided to the OEM a non-exclusive software license to install the Company’s software on certain hardware or to 
resell the Company’s software in exchange for payments based on the products distributed by these OEMs. Such payments from 
the OEM or distributor are recognized as revenue in the period reported by the OEM.

From time to time the Company will enter into funded software development arrangements. Under such arrangements, revenue 
recognition will not commence until final delivery and/or acceptance of the product.  For arrangements where the Company has 
VSOE for the undelivered elements, the Company will follow the residual method and recognize product revenue upon final 
delivery and/or acceptance of the product. For arrangements where the Company does not have VSOE for the undelivered elements, 
the Company will recognize the entire arrangement fee ratably commencing at the time of final delivery and/or acceptance through 
the end of the service period in the arrangement. Certain arrangements, for which VSOE of fair value for the undelivered maintenance 
elements cannot be established, are accounted for as a single unit of account. The revenue recognized from single units of accounting 
are typically allocated and classified on the consolidated statements of operations as product revenue and support and services 
revenue. Since VSOE cannot be established, VSOE of similar maintenance offerings provides the basis for the support and services 
revenue classification, and the remaining residual consideration provides the basis for the product revenue classification. In 2013, 
the Company entered into a joint development agreement whereby final acceptance of the software delivered under the joint 
development agreement occurred on November 16, 2014. During 2014, the Company began to recognize the total committed fee 
as revenue ratably over a twenty-five and a half month period which began on November 16, 2014 which included a contractual 
twenty-four month maintenance period. During the first quarter of 2015, the customer elected to terminate their maintenance 
agreement and as such all unrecognized deferred revenue was accelerated and recognized as product revenue during the quarter. 
During the six months ended June 30, 2015, the Company recorded total product revenue of approximately $11.3 million related 
to this agreement. There was no product revenue recorded during the three months ended June 30, 2015 related to this agreement. 
As of June 30, 2015, there is no deferred revenue or undelivered services remaining related to this agreement. 
 
(3) Earnings Per Share

Basic EPS is computed based on the weighted average number of shares of common stock outstanding. Diluted EPS is 
computed based on the weighted average number of common shares outstanding increased by dilutive common stock equivalents, 
attributable to stock option awards, restricted stock awards and the Series A redeemable convertible preferred stock outstanding. 

The following represents the common stock equivalents that were excluded from the computation of diluted shares outstanding 
because their effect would have been anti-dilutive for the three and six months ended June 30, 2015 and 2014:

 
Three Months Ended

June 30,
Six Months Ended June

30,
2015 2014 2015 2014

Stock options and restricted stock 8,047,333 6,286,802 5,007,276 8,898,259
Series A redeemable convertible preferred stock 8,781,516 8,781,516 8,781,516 8,781,516

Total anti-dilutive common stock equivalents 16,828,849 15,068,318 13,788,792 17,679,775
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The following represents a reconciliation of the numerators and denominators of the basic and diluted EPS computation:  

 
Three Months Ended

June 30,
Six Months Ended June

30,
2015 2014 2015 2014

Numerator
Net (loss) income $ (2,668,184) $ 1,330,947 $ 2,594,195 $ (1,470,851)

Effects of Series A redeemable convertible preferred stock:        
Less: Series A redeemable convertible preferred stock
dividends 186,904 186,904 377,690 373,808
Less: Accretion to redemption value of Series A redeemable
convertible preferred stock 143,557 120,531 280,974 235,907

Net (loss) income attributable to common stockholders $ (2,998,645) $ 1,023,512 $ 1,935,531 $ (2,080,566)
Denominator        
Weighted average basic shares outstanding 40,964,160 47,919,318 40,949,849 47,975,217

Effect of dilutive securities:        
Stock options and restricted stock — 861,288 1,542,828 —
Series A redeemable convertible preferred stock — — — —

Weighted average diluted shares outstanding 40,964,160 48,780,606 42,492,677 47,975,217
EPS        
Basic net (loss) income per share attributable to common
stockholders $ (0.07) $ 0.02 $ 0.05 $ (0.04)
Diluted net (loss) income per share attributable to common
stockholders $ (0.07) $ 0.02 $ 0.05 $ (0.04)

(4) Inventories
 

At June 30, 2015 and December 31, 2014, inventories are as follows:

June 30, 2015
December 31,

2014
Finished systems $ 150,236 $ 352,493

Total Inventory $ 150,236 $ 352,493
 

As of June 30, 2015 and December 31, 2014, the Company has not recorded any reserve for excess and/or obsolete inventories 
in arriving at the estimated net realizable value of its inventory.
 
(5) Property and Equipment

The gross carrying amount and accumulated depreciation of property and equipment as of June 30, 2015 and December 31, 
2014 are as follows:

June 30, 2015
December 31,

2014
Property and Equipment:    
Gross carrying amount $ 19,371,087 $ 19,015,099
Accumulated depreciation (17,459,942) (16,867,911)

Property and Equipment, net $ 1,911,145 $ 2,147,188

For the three months ended June 30, 2015 and 2014, depreciation expense was $350,732 and $447,410, respectively. For the 
six months ended June 30, 2015 and 2014, depreciation expense was $722,561 and $940,727, respectively. 
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During the three and six months ended June 30, 2015, the Company wrote-off gross property and equipment of $138,425 and 
the associated accumulated depreciation of $125,240, related to assets that were no longer in use. During the three and six months 
ended June 30, 2014, in connection with the Company's 2013 restructuring plan, the Company wrote-off gross property and 
equipment of $240,917 and the associated accumulated depreciation of $142,908, related to assets that were no longer in use as 
a result of the closure of a foreign facility.  For further information, refer to Note (18) Restructuring Costs.

(6) Software Development Costs

The gross carrying amount and accumulated amortization of software development costs as of June 30, 2015 and December 31, 
2014 are as follows:

June 30, 2015
December 31,

2014
Software development costs:    
Gross carrying amount $ 2,917,215 $ 2,903,115
Accumulated amortization (1,656,926) (1,394,598)

Software development costs, net $ 1,260,289 $ 1,508,517

During the three months ended June 30, 2015 and 2014, the Company recorded $131,737 and $121,821, respectively, of 
amortization expense related to capitalized software costs. During the six months ended June 30, 2015 and 2014, the Company 
recorded $262,328 and $224,124, respectively, of amortization expense related to capitalized software costs.

(7) Goodwill and Other Intangible Assets

The gross carrying amount and accumulated amortization of goodwill and other intangible assets as of June 30, 2015 and 
December 31, 2014 are as follows: 

June 30, 2015
December 31,

2014
Goodwill $ 4,150,339 $ 4,150,339
Other intangible assets:    
Gross carrying amount $ 3,535,013 $ 3,395,024
Accumulated amortization (3,272,680) (3,198,987)

Net carrying amount $ 262,333 $ 196,037

For the three months ended June 30, 2015 and 2014, amortization expense was $38,374 and $31,846, respectively. For the 
six months ended June 30, 2015 and 2014, amortization expense was $73,692 and $60,816, respectively. 

(8) Share-Based Payment Arrangements
 

The following table summarizes the plans under which the Company was able to grant equity compensation as of June 30, 
2015: 

  Shares
Shares

Available Shares
Last Date for

Grant
Name of Plan Authorized for Grant Outstanding of Shares
FalconStor Software, Inc., 2006 Incentive Stock Plan 13,455,546 3,246,122 7,241,082 May 17, 2016
FalconStor Software, Inc., 2013 Outside Directors
Equity Compensation Plan 400,000 210,000 137,200 May 9, 2016
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On July 1, 2015, the total shares available for issuance under the FalconStor Software, Inc., 2006 Incentive Stock Plan (the 
“2006 Plan”) totaled 3,246,122. Pursuant to the 2006 Plan, as amended, if, on July 1st of any calendar year in which the 2006 Plan 
is in effect, the number of shares of stock as to which options, restricted shares and restricted stock units may be granted under 
the 2006 Plan is less than five percent (5%) of the number of outstanding shares of stock, then the number of shares of stock 
available for issuance under the 2006 Plan is automatically increased so that the number equals five percent (5%) of the shares of 
stock outstanding. In no event shall the number of shares of stock subject to the 2006 Plan in the aggregate exceed twenty million 
shares, subject to adjustment as provided in the 2006 Plan. On July 1, 2015, the total number of outstanding shares of the Company’s 
common stock totaled 40,920,192. Pursuant to the 2006 Plan, as amended, the total shares available for issuance under the 2006 
Plan were not increased as of July 1, 2015.

The following table summarizes the Company’s equity plans that have expired but that still have equity awards outstanding 
as of June 30, 2015: 

Name of Plan
Shares Available

for Grant
Shares

Outstanding
     
FalconStor Software, Inc., 2000 Stock Option Plan — 469,051
     
2004 Outside Directors Stock Option Plan — 40,000
     
FalconStor Software, Inc., 2007 Outside Directors Equity Compensation Plan — 160,000

 
The Company recognized share-based compensation expense for all awards issued under the Company’s stock equity plans 

in the following line items in the condensed consolidated statements of operations for the three and six months ended June 30, 
2015 and 2014:

 
Three Months Ended

June 30,
Six Months Ended June

30,
  2015 2014 2015 2014
Cost of revenues - Product $ — $ — $ — $ —
Cost of revenues - Support and Service 34,894 32,454 53,704 54,337
Research and development costs 98,495 86,608 171,515 175,407
Selling and marketing 63,510 50,787 151,580 212,974
General and administrative 229,069 252,205 423,975 391,997
  $ 425,968 $ 422,054 $ 800,774 $ 834,715

  
(9) Income Taxes
 

The Company’s provision for income taxes consists of state and local, and foreign taxes, as applicable, in amounts necessary 
to align the Company’s year-to-date tax provision with the effective rate that it expects to achieve for the full year.
 

For the six months ended June 30, 2015 and 2014, the Company recorded an income tax provision of $269,456 and $301,606, 
respectively, consisting primarily of state and local and foreign taxes. The effective tax rate for the six months ended June 30, 
2015 and June 30, 2014 was 9.4% and (25.8%), respectively. The change in the effective tax rate is attributable to the mix of 
foreign and domestic earnings as no tax expense or benefit is being recognized on domestic earnings or losses. As of June 30, 
2015, the Company’s conclusion did not change with respect to the realizability of its domestic deferred tax assets and, therefore, 
the Company has not recorded any benefit for its expected net domestic deferred tax assets for the full year 2015 estimated annual 
effective tax rate. As of June 30, 2015, the valuation allowance totaled approximately $35.0 million.
 

The Company’s total unrecognized tax benefits, excluding interest, at both June 30, 2015 and December 31, 2014 were 
$224,637.  At June 30, 2015, $321,704 of unrecognized tax benefits, including interest, if recognized, would reduce the Company’s 
effective tax rate.  As of June 30, 2015 and December 31, 2014, the Company had $97,067 and $87,960, respectively, of accrued 
interest.
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(10) Fair Value Measurements
 

The Company measures its cash equivalents, marketable securities and derivative instruments at fair value. Fair value is an 
exit price, representing the amount that would be received on the sale of an asset or that would be paid to transfer a liability in an 
orderly transaction between market participants. As a basis for considering such assumptions, the Company utilizes a three-tier 
fair value hierarchy, which prioritizes the inputs used in the valuation methodologies in measuring fair value.
 

The methodology for measuring fair value specifies a hierarchy of valuation techniques based upon whether the inputs to 
those valuation techniques reflect assumptions other market participants would use based upon market data obtained from 
independent sources (observable inputs) or reflect the Company’s own assumptions of market participant valuation (unobservable 
inputs). As a result, observable and unobservable inputs have created the following fair value hierarchy:
 

• Level 1 – Quoted prices in active markets that are unadjusted and accessible at the measurement date for identical, 
unrestricted assets or liabilities.  At June 30, 2015 and December 31, 2014, the Level 1 category included money market 
funds, which are included within cash and cash equivalents in the condensed consolidated balance sheets.

• Level 2 – Quoted prices for identical assets and liabilities in markets that are not active, quoted prices for similar assets 
and liabilities in active markets or financial instruments for which significant inputs are observable, either directly or 
indirectly.  At June 30, 2015 and December 31, 2014, the Level 2 category included government securities and corporate 
debt securities, which are included within cash and cash equivalents and marketable securities in the condensed 
consolidated balance sheets.

• Level 3 – Prices or valuations that require inputs that are both significant to the fair value measurement and unobservable. 
At June 30, 2015 and December 31, 2014, the Level 3 category included derivatives, which are included within other 
long-term liabilities in the condensed consolidated balance sheets. The Company did not hold any cash, cash equivalents 
or marketable securities categorized as Level 3 as of June 30, 2015 or December 31, 2014.

The following table presents the Company’s assets and liabilities that are measured at fair value on a recurring basis at June 30, 
2015:

    Fair Value Measurements at Reporting Date Using

Total

Quoted Prices
in Active

Markets for
Identical Assets

(Level 1)

Significant
other Inputs

(Level 2)

Significant
Unobservable

Inputs
(Level 3)

Cash equivalents:        
Money market funds $ 1,737,948 $ 1,737,948 $ — $ —
Corporate debt and government securities 711,439 — 711,439 —

Total cash equivalents 2,449,387 1,737,948 711,439 —
Marketable securities:        

Corporate debt and government securities 10,523,821 — 10,523,821 —
Total marketable securities 10,523,821 — 10,523,821 —
Derivative liabilities:        

Derivative Instruments 100,561 — — 100,561
Total derivative liabilities 100,561 — — 100,561

Total assets and liabilities measured at fair value $13,073,769 $ 1,737,948 $ 11,235,260 $ 100,561
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The following table presents the Company’s assets and liabilities that are measured at fair value on a recurring basis at 
December 31, 2014: 

    Fair Value Measurements at Reporting Date Using

Total

Quoted Prices
in Active

Markets for
Identical Assets

(Level 1)

Significant
other Inputs

(Level 2)

Significant
Unobservable

Inputs
(Level 3)

Cash equivalents:        
Money market funds $ 2,049,972 $ 2,049,972 $ — $ —

Total cash equivalents 2,049,972 2,049,972 — —
Marketable securities:        

Corporate debt and government securities 10,900,722 — 10,900,722 —
Total marketable securities 10,900,722 — 10,900,722 —
Derivative liabilities:

Derivative Instruments 137,171 — — 137,171
Total derivative liabilities 137,171 — — 137,171

Total assets and liabilities measured at fair value $13,087,865 $ 2,049,972 $ 10,900,722 $ 137,171
 

The fair value of the Company’s investments in corporate debt and government securities have been determined utilizing 
third party pricing services and reviewed by the Company. The pricing services use inputs to determine fair value which are derived 
from observable market sources including reportable trades, benchmark curves, credit spreads, broker/dealer quotes, bids, offers, 
and other industry and economic events. These investments are included in Level 2 of the fair value hierarchy.

The fair value of the Company’s derivatives were valued using the Black-Scholes pricing model adjusted for probability 
assumptions, with all significant inputs, except for the probability and volatility assumptions, derived from or corroborated by 
observable market data such as stock price and interest rates. The probability and volatility assumptions are both significant to 
the fair value measurement and unobservable. These embedded derivatives are included in Level 3 of the fair value hierarchy.

The following table presents a reconciliation of the beginning and ending balances of the Company's liabilities measured at 
fair value on a recurring basis using significant unobservable inputs (Level 3) for the three and six months ended June 30, 2015 
and June 30, 2014:

Three Months Ended
June 30,

Six Months Ended June
30,

2015 2014 2015 2014
Beginning Balance $ 109,038 $ 127,288 $ 137,171 $ 159,134
Total gain recognized in earnings (8,477) (15,818) (36,610) (47,664)

Ending Balance $ 100,561 $ 111,470 $ 100,561 $ 111,470
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(11) Marketable Securities
 

The Company’s marketable securities consist of available-for-sale securities, which are carried at fair value, with unrealized 
gains and losses reported as a separate component of stockholders’ equity. Unrealized gains and losses are computed on the specific 
identification method. Realized gains, realized losses and declines in value judged to be other-than-temporary, are included in 
interest and other income (loss), net. The cost of available-for-sale securities sold is based on the specific identification method 
and interest earned is included in interest and other income.
 

The cost and fair values of the Company’s available-for-sale marketable securities as of June 30, 2015, are as follows: 

Aggregate
Fair Value

Cost or
Amortized

Cost

Net
Unrealized

Gains/(losses)
Government securities $ 7,024,178 $ 7,019,981 $ 4,197
Corporate debt securities 3,499,643 3,500,572 (929)

Marketable Securities $ 10,523,821 $ 10,520,553 $ 3,268

The cost and fair values of the Company’s available-for-sale marketable securities as of December 31, 2014, are as follows: 

Aggregate
Fair Value

Cost or
Amortized

Cost

Net
Unrealized

Losses
Government securities $ 6,740,825 $ 6,741,466 $ (641)
Corporate debt securities 4,159,897 4,160,664 (767)

Marketable Securities $ 10,900,722 $ 10,902,130 $ (1,408)
 
(12) Commitments and Contingencies
 

The Company has an operating lease covering its corporate office facility that expires in April 2021. The Company also has 
several additional operating leases related to offices in foreign countries. The expiration dates for these leases range from 2015 
through 2017. The following is a schedule of future minimum lease payments for all operating leases as of June 30, 2015: 

2015 $ 1,196,467
2016 1,944,112
2017 1,581,581
2018 1,361,341
2019 1,402,181
Thereafter 1,935,267
  $ 9,420,949

The Company typically provides its customers a warranty on its software products for a period of no more than 90 days. Such 
warranties are accounted for in accordance with the authoritative guidance issued by the FASB on contingencies. For the three 
and six months ended June 30, 2015, the Company has not incurred any costs related to warranty obligations.
 

Under the terms of substantially all of its software license agreements, the Company has agreed to indemnify its customers 
for all costs and damages arising from claims against such customers based on, among other things, allegations that the Company’s 
software infringes the intellectual property rights of a third party. In most cases, in the event of an infringement claim, the Company 
retains the right to (i) procure for the customer the right to continue using the software; (ii) replace or modify the software to 
eliminate the infringement while providing substantially equivalent functionality; or (iii) if neither (i) nor (ii) can be reasonably 
achieved, the Company may terminate the license agreement and refund to the customer a pro-rata portion of the license fee paid 
to the Company. Such indemnification provisions are accounted for in accordance with the authoritative guidance issued by the 
FASB on guarantees. From time to time, in the ordinary course of business, the Company receives claims for indemnification, 
typically from OEMs. The Company is not currently aware of any material claims for indemnification. 
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Upon certain triggering events, such as bankruptcy, insolvency or a material adverse effect, failure to achieve minimum 
financial covenants or failure of the Company to issue shares upon conversion of the Series A redeemable convertible preferred 
stock in accordance with its obligations, the Series A redeemable convertible preferred stockholders may require the Company to 
redeem all or some of the Series A redeemable convertible preferred stock at a price equal to the greater of 100% of the stated 
value plus accrued and unpaid dividends or the product of the number of shares of common stock underlying the Series A redeemable 
convertible preferred stock and the closing price as of the occurrence of the triggering event. On or after August 5, 2017, each 
Series A redeemable convertible preferred stockholder can require the Company to redeem its Series A redeemable convertible 
preferred stock in cash at a price equal to 100% of the stated value being redeemed plus accrued and unpaid dividends. As of 
June 30, 2015, there were no triggering events that would allow the Series A redeemable convertible preferred stockholders to 
require the Company to redeem any of the Series A redeemable convertible preferred stock and the Company does not expect to 
incur any triggering events in fiscal 2015. As of June 30, 2015, the Company did not fail any financial or non-financial covenants 
related to the Company's Series A redeemable convertible preferred stock and the Company does not expect to incur any triggering 
events in fiscal 2015. However, if certain financial covenants are not met over the next six months, the Company would attempt 
to remedy the failed covenants and obtain waivers from the holders of the Series A redeemable convertible preferred stock. As 
described under Note (13) Series A Redeemable Convertible Preferred Stock, the Company obtained a waiver on April 20, 2015 
to enable it to pay the required quarterly dividends on the Series A redeemable convertible preferred stock in cash for the fourth 
quarter of 2014 and the first quarter of 2015. The fourth quarter of 2014 and the first quarter of 2015 dividends were paid in cash 
in April 2015. In addition, as described below, the Company accrued its dividend payment for the required quarterly dividends on 
the Series A redeemable convertible preferred stock for the second quarter of 2015.

On July 24, 2015, the Company renewed its Employment Agreement (“Quinn Employment Agreement”) with Gary Quinn. 
Pursuant to the Quinn Employment Agreement, the Company agreed to continue to employ Mr. Quinn as President and Chief 
Executive Officer of the Company effective July 24, 2015, at an annual salary of $475,000 per annum, which will automatically 
renew every twelve (12) months unless either party gives notice to the other that it will not renew at least sixty (60) days prior to 
the end of the term. Among other items, The Quinn Employment Agreement also provided for the grant of 500,000 restricted 
shares which vest 50% and 50% based upon the achievement of two predetermined milestones of the Company’s Common Stock 
closing trading price for ninety (90) consecutive trading days. The 500,000 restricted shares were granted to Mr. Quinn by the 
Company’s Compensation Committee on July 28, 2015.  A copy of the Quinn Employment Agreement is attached to this Quarterly 
Report in Form 10-Q as Exhibit 10.1.

On July 23, 2013, the Company entered into an Employment Agreement (“2013 Quinn Employment Agreement”) with Gary 
Quinn. Pursuant to the 2013 Quinn Employment Agreement, the Company agreed to employ Mr. Quinn as President and Chief 
Executive Officer of the Company effective July 23, 2013 through July 22, 2015, at an annual salary of $400,000 per annum. The 
2013 Quinn Employment Agreement also provided for the grant of 500,000 restricted shares which vest over a two-year period 
at 50% and 50% annually. The 500,000 restricted shares were granted to Mr. Quinn by the Company’s Compensation Committee 
on August 5, 2013.  As of June 30, 2015, 250,000 restricted shares remain unvested. These shares vested on July 23, 2015. 

From time to time, the Company has undertaken restructuring and expense control measures to support its business performance 
and to align the Company’s cost structure with its resources. During the third quarter of 2013, the Company adopted a restructuring 
plan intended to better align the Company’s cost structure with the skills and resources required to more effectively execute the 
Company’s long-term growth strategy and to support revenue levels the Company expects to achieve on a go forward basis (the 
“2013 Plan”).  In connection with the 2013 Plan, the Company eliminated over 100 positions worldwide, implemented tighter 
expense controls, ceased non-core activities and closed or downsized several facilities. As of June 30, 2015 the restructuring 
accrual totaled $0.8 million. The 2013 Plan was substantially completed by December 31, 2014; however, the Company expects 
the majority of the severance related costs to be paid once final settlement litigation is completed, which can be at various times 
over the next three to twenty-four months. 

In addition, as of June 30, 2015, our liability for uncertain tax positions totaled $321,704.  At this time, the settlement period 
for the positions, including related accrued interest, cannot be determined.
 
(13) Series A Redeemable Convertible Preferred Stock 
 

On September 16, 2013, the Company issued to Hale Capital Partners, LP (“Hale”) 900,000 shares of the Company’s Series 
A redeemable convertible preferred stock, par value $0.001 per share, at a price of $10 per share, for an aggregate purchase 
consideration of $9.0 million, which was subsequently transferred to HCP-FVA LLC. Each share of Series A redeemable convertible 
preferred stock is convertible into common stock equivalents, at the option of the holder and upon certain mandatory conversion 
events described below, at a conversion rate of $1.02488 (as adjusted for stock splits, stock dividends, reverse stock splits, stock 
combinations, reclassifications and similar events).  The Company received net proceeds of approximately $8.7 million from the 
issuance of the redeemable convertible preferred stock in 2013, net of transaction costs.
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If the volume weighted average price of common stock for each trading day of any 60 consecutive trading days exceeds 250% 

of the conversion price and exceeds 225% of the conversion price through the conversion date, and certain equity conditions are 
met such that shares of common stock issued upon conversion can be immediately sale able by the redeemable convertible preferred 
stockholders, the Company can convert the redeemable convertible preferred stock up to an amount equal to the greater of 25% 
of the daily trading volume for the 20 consecutive trading days immediately preceding the conversion date or the amount of an 
identified bona fide block trade at a price reasonably acceptable to the applicable redeemable convertible preferred stockholder, 
but which price is not less than the arithmetic average of the weighted average prices of the common stock for the five trading 
days immediately preceding such sale.

 
Upon certain triggering events, such as bankruptcy, insolvency or a material adverse effect, failure to achieve minimum 

financial covenants or failure of the Company to issue shares upon conversion of the Series A redeemable convertible preferred 
stock in accordance with its obligations, the Series A redeemable convertible preferred stockholders may require the Company to 
redeem all or some of the Series A redeemable convertible preferred stock at a price equal to the greater of 100% of the stated 
value plus accrued and unpaid dividends or the product of the number of shares of common stock underlying the Series A redeemable 
convertible preferred stock and the closing price as of the occurrence of the triggering event. On or after August 5, 2017, each 
Series A redeemable convertible preferred stockholder can require the Company to redeem its Series A redeemable convertible 
preferred stock in cash at a price equal to 100% of the stated value being redeemed plus accrued and unpaid dividends. If the 
Company does not have the funds necessary to redeem the Series A redeemable convertible preferred stock, the dividends accruing 
on any outstanding Series A redeemable convertible preferred stock will increase to prime plus 10% (from prime plus 5%).  For 
each six months that the Series A redeemable convertible preferred stock remains unredeemed, the dividend rate increases by 1%, 
subject to a maximum dividend rate of 19%.  In addition, the Company's failure to redeem the Series A redeemable convertible 
preferred stock would be considered a “Breach Event” under the agreements with the holders of the Series A  redeemable convertible 
preferred stock. If a Breach Event were to occur and the Company is in default under or has breached any provision in respect of 
its obligations to redeem the Series A redeemable convertible preferred stock, then, under the agreements with the holders of our 
Series A redeemable convertible preferred stock, the Company's Board of Directors would automatically be increased, with the 
holders of the Series A redeemable convertible preferred stock having the right to appoint the new directors, so that the holders 
of the Series A redeemable convertible preferred stock would have appointed a majority of the Board of Directors.  This would 
give the holders of the Series A redeemable convertible preferred stock control of the Company. As of June 30, 2015, there were 
no triggering events that would allow the Series A redeemable convertible preferred stockholders to require the Company to redeem 
any of the Series A redeemable convertible preferred stock and the Company does not expect to incur any triggering events in 
fiscal 2015. As of June 30, 2015, the Company did not fail any financial or non-financial covenants related to the Company's 
Series A redeemable convertible preferred stock. However, if certain financial covenants are not met over the next six months, the 
Company would attempt to remedy the failed covenants and obtain waivers from the holders of the Series A redeemable convertible 
preferred stock. As described below, the Company obtained a waiver on April 20, 2015 to enable it to pay the required quarterly 
dividends on the Series A redeemable convertible preferred stock in cash for the fourth quarter of 2014 and the first quarter of 
2015 and accrued its dividend payment for the required quarterly dividends on the Series A redeemable convertible preferred stock 
for the second quarter of 2015.

Holders of the Series A redeemable convertible preferred stock are entitled to receive quarterly dividends at the Prime Rate 
(Wall Street Journal Eastern Edition) plus 5% (up to a maximum amount of 10%), payable in cash, provided, that if the Company 
will not have at least $1.0 million in positive cash flow for any calendar quarter after giving effect to the payment of such dividends, 
the Company, at its election, can pay such dividends in whole or in part in cash, provided that cash flow from operations is not 
negative, and the remainder can be accrued or paid in common stock to the extent certain equity conditions are satisfied.  As of 
December 31, 2014, due to the lack of sufficient surplus to pay dividends as required by the Delaware General Business Corporation 
Law, the Company was not permitted to pay the fourth quarter dividend in cash and accrued its fourth quarter 2014 dividend. As 
of March 31, 2015, the Company had sufficient surplus to pay dividends as required by the Delaware General Business Corporation 
law; however, the Company was not in compliance with the positive cash flow requirement to pay dividends in cash which would 
have required the Company to pay these dividends in kind through additional shares of this Series A redeemable convertible 
preferred stock. As a result, on April 20, 2015, the Company obtained a waiver from the holders to allow the Company to pay the 
fourth quarter 2014 and first quarter 2015 quarterly dividends in cash. These dividends were paid in cash in April 2015. As of June 
30, 2015, due to the lack of sufficient surplus to pay dividends as required by the Delaware General Business Corporation Law, 
the Company was not permitted to pay the second quarter dividend in cash and accrued its second quarter 2015 dividend.
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Each share of Series A redeemable convertible preferred stock has a vote equal to the number of shares of common stock into 
which the redeemable convertible preferred stock would be convertible as of the record date of September 13, 2013. The Company’s 
closing stock price on the record date was $1.23 per share, which results in voting power of 7,317,073 shares. In addition, holders 
of a majority of the Series A redeemable convertible preferred stock must approve certain actions, including any amendments to 
the Company's charter or bylaws that adversely affects the voting powers, preferences or other rights of the Series A redeemable 
convertible preferred stock; payment of dividends or distributions; any liquidation, capitalization, reorganization or any other 
fundamental transaction of the Company; issuance of certain equity securities senior to or in parity with the Series A redeemable 
convertible preferred stock as to dividend rights, redemption rights, liquidation preference and other rights; issuances of equity 
below the conversion price; incur any liens or borrowings other than non-convertible indebtedness from standard commercial 
lenders which does not exceed 80% of the company’s accounts receivable; and the redemption or purchase of any capital stock 
of the Company.

 
The Company has classified the Series A redeemable convertible preferred stock as temporary equity in the financial statements 

as it is subject to redemption at the option of the holder under certain circumstances.  As a result of the Company’s analysis of all 
the embedded conversion and put features within the Series A redeemable convertible preferred stock, the contingent redemption 
put options in the Series A redeemable convertible preferred stock were determined to not be clearly and closely related to the 
debt-type host and also did not meet any other scope exceptions for derivative accounting. Therefore the contingent redemption 
put options are being accounted for as derivative instruments and the fair value of these derivative instruments were bifurcated 
from the Series A redeemable convertible preferred stock and recorded as a liability. As of June 30, 2015 and December 31, 2014, 
the fair value of these derivative instruments was $100,561 and $137,171, respectively. The gain on the change in fair values of 
these derivative instruments for the three months ended June 30, 2015 and 2014, of $8,477 and $15,818, respectively, and for the 
six months ended June 30, 2015 and 2014, of $36,610 and $47,664, respectively, was included in “Interest and other income (loss), 
net” within the consolidated statement of operations.

  
At the time of issuance the Company recorded transaction costs of $268,323, the beneficial conversion feature of $2.0 million 

and fair value allocated to the embedded derivatives of $170,337. These amounts were recorded as discounts to the Series A 
redeemable convertible preferred stock and are being accreted to the Series A redeemable convertible preferred stock using the 
effective interest method through the stated redemption date of August 5, 2017, which represents the earliest redemption date of 
the instrument. The Company included deductions of $143,557 and $120,531 for the three months ended June 30, 2015 and 2014, 
respectively, and $280,974 and $235,907 for the six months ended June 30, 2015 and 2014, respectively, as accretion adjustments 
to net (loss) income attributable to common stockholders on the statement of operations and in determining (loss) income per 
share for each period. The Company also included deductions of $186,904 and $186,904 for the three months ended June 30, 2015 
and 2014, respectively, and $377,690 and $373,808 for the six months ended June 30, 2015 and 2014, respectively, as adjustments 
to net (loss) income attributable to common shareholders on the statement of operations and in determining (loss) income per 
share for each period for accrued dividends on the Series A redeemable convertible preferred stock during the period. The fourth 
quarter of 2014 and the first quarter of 2015 dividends were paid in cash in April 2015 and the second quarter of 2015 dividend 
was accrued.

(14) Accumulated Other Comprehensive Loss 

The changes in Accumulated Other Comprehensive (Loss) Income, net of tax, for the three months ended June 30, 2015 are 
as follows:

 

Foreign
Currency

Translation

Net
Unrealized
Gains on

Marketable
Securities

Net
Minimum
Pension
Liability Total

Accumulated other comprehensive (loss) income at March 31,
2015 $ (1,562,996) $ 2,611 $ 29,080 $ (1,531,305)
Other comprehensive (loss) income        

Other comprehensive (loss) income before reclassifications (4,477) 1,792 1,639 (1,046)
Amounts reclassified from accumulated other comprehensive
(loss) income — (1,135) 1,702 567

Total other comprehensive (loss) income (4,477) 657 3,341 (479)
Accumulated other comprehensive (loss) income at June 30,
2015 $ (1,567,473) $ 3,268 $ 32,421 $ (1,531,784)



19

The changes in Accumulated Other Comprehensive (Loss) Income, net of tax, for the six months ended June 30, 2015 are as 
follows:

 

Foreign
Currency

Translation

Net
Unrealized
Gains on

Marketable
Securities

Net
Minimum
Pension
Liability Total

Accumulated other comprehensive (loss) income at December
31, 2014 $ (1,536,495) $ (1,408) $ 26,613 $ (1,511,290)
Other comprehensive (loss) income        

Other comprehensive (loss) income before reclassifications (30,978) 4,619 2,450 (23,909)
Amounts reclassified from accumulated other comprehensive
(loss) income — 57 3,358 3,415

Total other comprehensive (loss) income (30,978) 4,676 5,808 (20,494)
Accumulated other comprehensive (loss) income at June 30,
2015 $ (1,567,473) $ 3,268 $ 32,421 $ (1,531,784)

The changes in Accumulated Other Comprehensive (Loss) Income, net of tax, for the three months ended June 30, 2014 are 
as follows:

 

Foreign
Currency

Translation

Net
Unrealized
Gains on

Marketable
Securities

Net
Minimum
Pension
Liability Total

Accumulated other comprehensive (loss) income at March 31,
2014 $ (1,820,191) $ 1,595 $ (71,400) $ (1,889,996)
Other comprehensive (loss) income        

Other comprehensive (loss) income before reclassifications (12,184) 2,433 381 (9,370)
Amounts reclassified from accumulated other comprehensive
(loss) income — — 3,231 3,231

Total other comprehensive (loss) income (12,184) 2,433 3,612 (6,139)
Accumulated other comprehensive (loss) income at June 30,
2014 $ (1,832,375) $ 4,028 $ (67,788) $ (1,896,135)

 
The changes in Accumulated Other Comprehensive (Loss) Income, net of tax, for the six months ended June 30, 2014 are as 

follows:

 

Foreign
Currency

Translation

Net
Unrealized
Gains on

Marketable
Securities

Net
Minimum
Pension
Liability Total

Accumulated other comprehensive (loss) income at December
31, 2013 $ (1,693,905) $ 3,410 $ (71,892) $ (1,762,387)
Other comprehensive (loss) income        

Other comprehensive (loss) income before reclassifications (138,470) 618 (2,317) (140,169)
Amounts reclassified from accumulated other comprehensive
(loss) income — — 6,421 6,421

Total other comprehensive (loss) income (138,470) 618 4,104 (133,748)
Accumulated other comprehensive (loss) income at June 30,
2014 $ (1,832,375) $ 4,028 $ (67,788) $ (1,896,135)

For the three and six months ended June 30, 2015 and 2014, the amounts reclassified to net loss related to the Company’s 
defined benefit plan and sale of marketable securities. These amounts are included within “Operating (loss) income” within the 
condensed consolidated statements of operations.
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(15) Stockholders' Equity

Stock Repurchase Activity
 

On April 22, 2015, the Company’s Board of Directors (the "Board") approved a new stock buy-back  program (the "Repurchase 
Program"). The Repurchase Program authorizes management to repurchase in the aggregate up to five million shares of the 
Company's common stock. Repurchases may be made by the Company from time to time in open-market or privately-negotiated 
transactions as permitted by securities laws and other legal requirements, and subject to market conditions and other factors. The 
Repurchase Program supersedes and replaces the Company's prior stock buy-back program. The Repurchase Program does not 
obligate the Company to make repurchases at any specific time or situation. The Company was required to obtain approvals from 
the Series A redeemable convertible preferred stockholders for the Repurchase Program. The Repurchase Program does not have 
an expiration date and may be amended or terminated by the Board at any time without prior notice. 

 
During the three and six months ended June 30, 2015, the Company repurchased 92,161 shares of its common stock at an 

aggregate purchase price of $137,859 or $1.50 per share. During the three and six months ended June 30, 2014, the Company did 
not repurchase any shares of its common stock. As of June 30, 2015, the Company had the authorization to repurchase 4,907,839 
shares of its common stock based upon its judgment and market conditions. 

(16)  Litigation
 

In view of the inherent difficulty of predicting the outcome of litigation, particularly where the claimants seek very large or 
indeterminate damages, the Company generally cannot predict what the eventual outcome of the pending matters will be, what 
the timing of the ultimate resolution of these matters will be, or what the eventual loss, fines or penalties related to each pending 
matter may be.

 
In accordance with the authoritative guidance issued by the FASB on contingencies, the Company accrues anticipated costs 

of settlement, damages and losses for claims to the extent specific losses are probable and estimable. The Company records a 
receivable for insurance recoveries when such amounts are probable and collectable.  In such cases, there may be an exposure to 
loss in excess of any amounts accrued.  If, at the time of evaluation, the loss contingency related to a litigation  is not both probable 
and estimable, the matter will continue to be monitored for further developments that would make such loss contingency both 
probable and estimable and, the Company will expense these costs as incurred. If the estimate of a probable loss is a range and 
no amount within the range is more likely, the Company will accrue the minimum amount of the range.

Stockholder Litigation
 

Company stockholders filed actions in the Suffolk County Division of the Supreme Court of the State of New York, putatively 
derivatively on behalf of the Company, against the Company, each of the Company’s Directors, Mr. Weber, the former Chief 
Financial Officer and Vice President of Operations of the Company, Wayne Lam, a former Vice president of the Company, the 
estate of Mr. Huai, the former Chairman, President and Chief Executive Officer of the Company, and Jason Lin, a former employee 
of the Company (the “Derivative Action”). The consolidated amended Derivative Action complaint alleged that the defendants 
breached their duties to the Company by: (1) causing or allowing the dissemination of false and misleading information; (2) failing 
to maintain internal controls; (3) failing to manage the Company properly; (4) unjustly enriching themselves; (5) abusing their 
control of the Company; and (6) wasting Company assets. 

On March 5, 2013, the Suffolk County Division of the Supreme Court of the State of New York granted a motion made by 
all of the defendants in the Derivative Action, except Mr. Lin, and dismissed the Derivative Action as to all defendants other than 
Mr. Lin. The stockholders appealed the dismissal of the Derivative Action and on March 18, 2015, the Appellate Division, Second 
Department unanimously affirmed the New York Supreme Court’s decision dismissing the Derivative Action. The Plaintiffs have 
not timely sought leave to appeal the Appellate Division’s decision to the New York Court of Appeals, and thus the Company 
believes this matter has been finally resolved. 

 The Company has insurance policies that were purchased to cover, among other things, lawsuits like the Derivative Action 
and a class action lawsuit that has been settled by the Company (the "Class Action"). The Company’s Directors and Officers 
(“D&O”) Insurance, is composed of more than one layer, with each layer written by a different insurance company.  However, 
the events that gave rise to the claims in the Derivative Action and the Class Action caused the Company’s insurers to reserve their 
rights to disclaim, rescind, or otherwise not be obligated to provide coverage to the Company and certain other insureds under the 
policies.  In light of these uncertainties, the Company entered into settlements with two of its insurers.  Pursuant to these settlements, 
the Company will not receive repayment of all amounts it might otherwise have received.  
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Since October 1, 2012, the Company has recorded $7.3 million of total costs associated with the Class Action and the Derivative 

Actions. As a result of the agreement reached with the insurer carriers of the Company’s D&O insurance, the Company recorded 
insurance recoveries of $5.7 million since October 1, 2012 of which $5.7 million have been reimbursed by the Company's insurance 
carriers as of June 30, 2015.

 During the three and six months ended June 30, 2015, the Company recorded a benefit of $8,186 and expense of $8,842, 
respectively, of investigation, litigation and settlement related legal costs, net of expected recoveries, related to expenses related 
to the Class Action and Derivative Action lawsuits and other settlement related activities that are not recoverable through 
insurance. During the three and six months ended June 30, 2014, the Company recorded benefits of $5.3 million and $5.2 million, 
respectively, of investigation, litigation and settlement related legal costs, net of expected recoveries, related to expenses related 
to the Class Action and Derivative Action lawsuits, the Estate settlement and other settlement related activities that are not 
recoverable through insurance.

 Other Claims
 

The Company is subject to various legal proceedings and claims, asserted or unasserted, which arise in the ordinary course 
of business. While the outcome of any such matters cannot be predicted with certainty, such matters are not expected to have a 
material adverse effect on the Company’s financial condition or operating results.

 
The Company continues to assess certain litigation and claims to determine the amounts, if any, that the Company believes 

may be paid as a result of such claims and litigation and, therefore, additional losses may be accrued and paid in the future, which 
could materially adversely impact the Company’s financial results, its cash flows and its cash reserves.
 
(17) Segment Reporting
 

The Company is organized in a single operating segment for purposes of making operating decisions and assessing performance. 
Revenues from the United States to customers in the following geographical areas for the three and six months ended June 30, 
2015 and 2014, and the location of long-lived assets as of June 30, 2015 and December 31, 2014, are summarized as follows:

 
Three Months Ended

June 30,
Six Months Ended June

30,
2015 2014 2015 2014

Revenue:
Americas $ 3,232,572 $ 4,514,752 $ 17,633,091 $ 8,879,344
Asia Pacific 3,425,971 3,215,581 6,106,287 7,139,885
Europe, Middle East, Africa and Other 2,894,046 3,572,334 5,753,087 7,284,937

Total Revenue $ 9,552,589 $ 11,302,667 $ 29,492,465 $ 23,304,166  

June 30,
2015

December
31, 2014

Long-lived assets:
Americas $ 7,882,853 $ 8,327,602
Asia Pacific 655,442 822,277
Europe, Middle East, Africa and Other 215,838 233,669

Total long-lived assets $ 8,754,133 $ 9,383,548
 

For the three months ended June 30, 2015, the Company had one customer that accounted for 13% of total revenue. For the 
three months ended June 30, 2014, the Company had one customer that accounted for 10% of total revenue.  As of June 30, 2015, 
the Company had two customers that accounted for 10% or more of the gross accounts receivable balance. As of December 31, 
2014, the Company had one customer that accounted for 11% of the gross accounts receivable balance.
 

 Due to cash collections of previously reserved accounts receivable balances, the Company recorded a benefit of $23,790 and 
provisions for returns of $43,735 during the three months ended June 30, 2015 and 2014. These amounts are included within 
revenues in the accompanying condensed consolidated statement of operations.
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(18) Restructuring Costs
 

From time to time, the Company has undertaken restructuring and expense control measures to support its business performance 
and to align the Company’s cost structure with its resources. In the third quarter of 2013, the Company adopted the 2013 Plan to 
better align the Company’s cost structure with the skills and resources required to more effectively execute the Company’s long-
term growth strategy and to support revenue levels the Company expects to achieve on a go forward basis.  In connection with 
the 2013 Plan, the Company eliminated over 100 positions worldwide, implemented tighter expense controls, ceased non-core 
activities and closed or downsized several facilities. The 2013 Plan was substantially completed by December 31, 2014; however, 
we expect the majority of the severance related costs to be paid once final settlement litigation is completed, which can be at 
various times over the next three to twenty-four months. The following table summarizes the activity related to restructuring 
liabilities recorded in connection with the Company's 2013 Plan:

Severance related
costs

Facility and other
costs Total

Original charge $ 3,179,131 $ 426,889 $ 3,606,020
Utilized/Paid (2,067,554) (231,973) (2,299,527)
Balance at December 31, 2013 $ 1,111,577 $ 194,916 $ 1,306,493
Provisions/Additions 365,174 770,136 1,135,310
Utilized/Paid (653,325) (759,563) (1,412,888)
Balance at December 31, 2014 $ 823,426 $ 205,489 $ 1,028,915
Provisions/Additions 58,755 75,721 134,476
Utilized/Paid (33,688) (147,967) (181,655)
Balance at March 31, 2015 $ 848,493 $ 133,243 $ 981,736
Provisions/Additions (3,228) 26,723 23,495
Utilized/Paid (102,159) (139,054) (241,213)
Balance at June 30, 2015 $ 743,106 $ 20,912 $ 764,018  

  
The severance related liabilities and facility and other liabilities are included within “accrued expenses” and "accounts payable" 

in the accompanying condensed consolidated balance sheets. The expenses under the 2013 Plan are included within “restructuring 
costs” in the accompanying condensed consolidated statements of operations.
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Item 2.     Management’s Discussion and Analysis of Financial Condition and Results of Operations
 
The following Management’s Discussion and Analysis of Financial Condition and Results of Operations contains “forward-looking 
statements” within the meaning of Section 27A of the Securities Act of 1933 and Section 21E of the Securities Exchange Act of 
1934.  These forward-looking statements can be identified by the use of predictive, future-tense or forward-looking terminology, 
such as “believes,” “anticipates,” “expects,” “estimates,” “plans,” “may,” “intends,” “will,” or similar terms.  Investors are 
cautioned that any forward-looking statements are not guarantees of future performance and involve significant risks and 
uncertainties, and that actual results may differ materially from those projected in the forward-looking statements. The following 
discussion should be read together with the consolidated financial statements and notes to those financial statements included 
elsewhere in this report.
 
OVERVIEW

 
On May 7, 2015, we released for general availability a new and innovative solution which is agnostic to any server hardware 

or storage hardware manufacturer; a horizontal software-defined storage platform inclusive of converged data services called 
FreeStor™. FreeStor addresses heterogeneous storage portfolios, all-flash array and hybrid flash array hardware manufacturers 
which do not have a software stack or do not have an enterprise-ready software stack, and solutions for managed service providers. 
FreeStor provides management, monitoring, reporting and provisioning through a web browser, tablet or smartphone which gives 
end-users or storage administrators the ability to be completely mobile when managing their virtual storage portfolio. In addition, 
during the first quarter of 2015, we announced the general availability of our Continuous Data Protection (“CDP) and Network 
Storage Server (“NSS”) version 8.0. CDP/NSS v. 8.0 includes re-architecting the IPStor™ core engine, IO paths, HA logic, a new 
IP Cluster engine, and overall data management and change tracking. This redesign was done in part to support the efforts of our 
previous joint-development agreement, as well as to create the framework for our next generation platform, FreeStor. 

As we stated since the beginning of 2015, one of the key indicators of the initial success of our new product offerings will be 
our ability to secure new OEM all-flash array manufacturers, managed service providers and finally enterprise-class customers 
by the end of 2015. Since the release of CDP/NSS v.8.0 in February and the FreeStor platform in May, we added six new OEM 
all-flash array manufacturers and four new service providers who are implementing our FreeStor technology into their services 
portfolios. Generally, the new OEM partners have contractual annual minimum revenue commitments associated with their 
agreements.

 
2015 is the second full year whereby we offer more flexibility in licensing and payment structures, and as a result the product 

revenue for some transactions are being recognized ratably over the contractual maintenance term. We expect to continue this 
flexibility going forward, and also expect that the number of transactions with flexible sales terms will increase over time, which 
could result in variable periods for recognizing the revenue. Furthermore, our new FreeStor platform is sold on a subscription 
based offering with ratable revenue recognition recorded over the term of the subscription. Our support and maintenance revenue 
has always been recognized ratably over the term of the support and maintenance agreement and this will not change. Our 
professional services revenue will continue to be recognized upon delivery of the professional services unless it is sold as part of 
a bundled arrangement for which we have not established fair value for all undelivered elements which would require the revenue 
from the entire arrangement be recognized over the longest service term which would be the maintenance term. 

One consequence of offering the flexibility in licensing, payment structures and subscription based offerings, which result in 
ratable revenue recognition, is that our GAAP revenue number will likely show greater fluctuations on a quarterly basis.  Some 
transactions that would have been recognized into revenue in one quarter, will now be recognized over a longer period of time.  
For this reason, we look to our quarterly and our annual bookings, rather than to our quarterly and our annual revenue numbers, 
to gauge our progress.

We believe that the flexibility in licensing, payment structures and subscription based offerings has made and will continue 
to make us more competitive in the marketplace by allowing us more flexibility to work with end users to design licensing and 
payment terms that meet their needs. 
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 In July, 2013, we entered into a joint development agreement with Violin Memory, Inc., ("Violin") that provided us with 
$12.0 million of payments based on milestone deliverables that were completed by December 31, 2014. As of December 31, 2014, 
all of the milestone deliverables were met under our agreement with Violin, and we received the entire $12.0 million, of which 
$11.3 million was classified as deferred revenue. During the fourth quarter of 2014, we entered into a two-year maintenance and 
support agreement associated with the final deliverables, and as a result the remaining $11.3 million of deferred revenue associated 
with the milestone payments, or $1.4 million per quarter, was to be recognized as revenue over the two-year agreement. During 
the first quarter of 2015, Violin notified the Company that they elected to terminate their maintenance and support agreement and 
that there are no future services deliverables under any agreement, which resulted in the acceleration of the remaining deferred 
revenue of approximately $9.9 million which was recognized as product revenue during the quarter ended March 31, 2015.

For the second quarter of 2015, total revenue was $9.6 million, compared with $11.3 million in the second quarter of 2014. 
Bookings for the second quarter of 2015 totaled $8.3 million, compared with $13.3 million in the second quarter of 2014 and 
$11.7 million in the first quarter of 2015.  Additionally, revenue was negatively impacted by foreign currency fluctuations of 
approximately 15%-19% as compared with the three months ended June 30, 2014.   

Product revenue from our OEM partners was flat quarter over quarter. The decline in product revenue from our non-OEM 
partners of $0.7 million was primarily due to the mix of deals where revenue is recognized ratably over the term of the associated 
maintenance agreement, rather than upon transaction completion and product delivery and the pause in customer purchasing habits 
related to our legacy product offerings in anticipation of our new product refresh and FreeStor platform. During the second quarter 
of 2015, Hitachi Data Systems accounted for 13% of our total revenue.

Deferred revenue as of June 30, 2015 totaled $26.4 million, a decrease of 20% compared with June 30, 2014, and a decrease 
of 28% compared with December 31, 2014. Excluding the impact of our joint-development agreement, deferred revenue as of 
June 30, 2015 increased 3% as compared with June 30, 2014, and increased 5% as compared with December 31, 2014.

  
Support and services revenue decreased 16% from $7.1 million for the three months ended June 30, 2014 to $5.9 million for 

the three months ended June 30, 2015. The decline was due primarily from the softness in our legacy product portfolio sales over 
the past twelve months prior to the release of new product offerings during the first half of 2015, and the continued wind-down 
in maintenance revenue from certain legacy OEM partners.

Overall, our operating expenses increased 40% or $2.9 million to $10.0 million for the three months ended June 30, 2015 
from $7.1 million in the same period in 2014. Our operating expenses for the three months ended June 30, 2014, benefited from 
a litigation settlement of $5.3 million associated with our then outstanding lawsuit with the estate of our former Chief Executive 
Officer, as compared with a benefit of less than $0.1 million during the same period in 2015. Excluding the $5.3 million gain 
recorded for the three months ended June 30, 2014, our operating expenses decreased $2.4 million, or 19%, to $10.0 million for 
the three months ended June 30, 2015, compared with $12.4 million for the same period in 2014.

Net loss for the three months ended June 30, 2015 was $2.7 million, compared with net income of $1.3 million for the three 
months ended June 30, 2014. Our net income for the three months ended June 30, 2014 includes the impact of the gain recorded 
for the settlement of the Estate litigation of $5.3 million. 

RESULTS OF OPERATIONS – FOR THE THREE MONTHS ENDED JUNE 30, 2015 COMPARED WITH THE THREE 
MONTHS ENDED JUNE 30, 2014.
 

Our primary sales focus is on selling software solutions and platforms which includes stand-alone software applications, 
software integrated with industry standard hardware and sold as one complete integrated solution or sold on a subscription or 
consumption basis. As a result, our revenue is classified as either: (i) product revenue, or (ii) support and services revenue. Product 
revenue consists of both integrated solutions and stand-alone software revenues. Support and services revenue consists of both 
maintenance revenue and professional services revenue.
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Total revenue for the three months ended June 30, 2015 decreased 15% to $9.6 million, compared with $11.3 million for the 

three months ended June 30, 2014. Our cost of revenue decreased 2% to $2.7 million for the three months ended June 30, 2015, 
compared with $2.7 million for the three months ended June 30, 2014. Our operating expenses increased 40% from $7.1 million 
for the three months ended June 30, 2014 to $10.0 million for the three months ended June 30, 2015. Our operating expenses for 
the three months ended June 30, 2014, benefited from a litigation settlement of $5.3 million associated with our then outstanding 
lawsuit with the estate of our former Chief Executive Officer, as compared with a benefit of less than $0.1 million during the same 
period in 2015. Also included in the operating results for the three months ended June 30, 2015 and 2014 were; (i) $0.4 million 
of share-based compensation expense in both periods; and (ii) less than $0.1 million and $0.6 million, respectively, of restructuring 
costs. Net loss for the three months ended June 30, 2015 was $2.7 million, compared with net income of $1.3 million for the three 
months ended June 30, 2014. Net loss attributable to common stockholders, which includes the effects of Series A redeemable 
convertible preferred stock dividends and accretion of the discounts related to the issuance of the Series A redeemable convertible 
preferred stock, was $3.0 million for the three months ended June 30, 2015, compared with net income of $1.0 million for the 
three months ended June 30, 2014. Excluding the gain of $5.3 million recorded on the Estate settlement during the three months 
ended June 30, 2014, net loss attributable to common stockholders was $4.3 million.

Overall, our total operating expenses, excluding the $5.3 million gain recorded on the Estate litigation settlement for the three 
months ended June 30, 2014, decreased $2.4 million, or 19%, to $10.0 million for the three months ended June 30, 2015, compared 
with $12.4 million for the same period in 2014. This decrease was primarily attributable to our tighter expense controls and overall 
operational efficiencies which better align our current business plan on a run-rate basis. These efficiencies included among other 
items, a stream-lined personnel related costs, global overhead costs and efficiencies realized on our redesigned go-to-market 
coverage models. Additionally, our restructuring costs decreased $0.5 million compared with the three months ended June 30, 
2014. Our worldwide headcount was 247 employees as of June 30, 2015, compared with 277 employees as of June 30, 2014. We 
will continue to evaluate the appropriate headcount levels to properly align our resources with our current and long-term outlook 
and to take actions in areas of the Company that are not performing. 

Revenue 

 
Three Months Ended

June 30,
  2015 2014
Revenue:    

Product revenue $ 3,650,504 $ 4,252,486
Support and services revenue 5,902,085 7,050,181

Total Revenue $ 9,552,589 $ 11,302,667
Year-over-year percentage change    

Product revenue (14)% (35)%
Support and services revenue (16)% (5)%

Total percentage change (15)% (19)%

Product revenue
 

Product revenue is comprised of sales of both licenses for our software solutions and sales of the platforms on which the 
software is installed. This includes stand-alone software applications and software integrated with industry standard hardware, 
sold as one complete integrated solution or sold on a subscription or consumption basis. The products are sold through our OEMs, 
and through (i) value-added resellers, (ii) distributors, and/or (iii) directly to end-users (collectively “non-OEMs”). These revenues 
are recognized when all the applicable criteria under Generally Accepted Accounting Principles in the United States are met. 
Product revenue decreased 14% from $4.3 million for the three months ended June 30, 2014, to $3.7 million for the three months 
ended June 30, 2015. These amounts are net of a sales return benefit of less than $0.1 million recognized during the three months 
ended June 30, 2015 resulting from the impact of our collection efforts of previously reserved accounts receivable, and a sales 
return expense of less than $0.1 million recognized during the three months ended June 30, 2014. Product revenue represented 
38% of our total revenue for both the three months ended June 30, 2015 and 2014.
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Product revenue from our OEM partners was flat, while product revenue from our non-OEM partners decreased $0.7 million 
for the three months ended June 30, 2015, compared with the same period in 2014. The decline in product revenue from our non-
OEM channel was primarily due to, (i) a decrease in the volume of sales from our legacy product line(s) as partners and customers 
evaluate and plan for the transition to our re-architectured version 8.0 suite of products and the recently released FreeStor platform, 
(ii) challenges in obtaining new customer acquisitions, and (iii) the mix of deals where revenue is recognized ratably over the term 
of the associated maintenance agreement, rather than upon transaction completion and product delivery. Product revenue from 
our non-OEM partners represented 81% and 84% of our total product revenue for the three months ended June 30, 2015 and 2014, 
respectively. Product revenue from our OEM partners represented 19% and 16% of our total product revenue for the three months 
ended June 30, 2015 and 2014, respectively. 

We continue to invest in our product portfolio by refreshing our existing product lines and developing our next generation of 
innovative product offerings to drive our sales volume in support of our long-term outlook.

Support and services revenue

Support and services revenue is comprised of revenue from (i) maintenance and technical support services, (ii) professional 
services primarily related to the implementation of our software, and (iii) engineering services. Revenue derived from maintenance 
and technical support contracts are deferred and recognized ratably over the contractual maintenance term. Professional services 
revenue is recognized in the period that the related services are performed or over the contractual term if VSOE does not exist for 
all undelivered elements. Engineering services are recognized upon customer acceptance or over the remaining contract term if 
VSOE does not exist for the remaining deliverables upon acceptance. Support and services revenue decreased 16% from $7.1 
million for the three months ended June 30, 2014 to $5.9 million for the three months ended June 30, 2015. The decrease in support 
and services revenue was attributable to a decrease in both maintenance and technical support services revenue and professional 
services revenue.

Maintenance and technical support services revenue decreased from $6.6 million for the three months ended June 30, 2014 
to $5.7 million for the three months ended June 30, 2015. Our maintenance and technical support service revenue results primarily 
from (i) the purchase of maintenance and support contracts by our customers, and (ii) the renewal of maintenance and support 
contracts by our existing and new customers after their initial contracts expire. During the three months ended June 30, 2015, the 
decline in maintenance and technical support services revenue was primarily attributable to a decrease of $0.9 million in 
maintenance revenue from our non-OEM partners primarily driven by the softness in our legacy product portfolio sales over the 
past twelve months prior to the release of our new product offerings during the first half of 2015 and the continued wind-down in 
maintenance revenue from certain legacy OEM partners of $0.1 million. 
 

Professional services revenue decreased $0.2 million, to $0.2 million for the three months ended June 30, 2015, compared 
with $0.4 million for the same period in 2014. Professional services revenue varies from period to period based upon (i) the number 
of solutions sold during the existing and previous periods, (ii) the number of our customers who elect to purchase professional 
services, (iii) the number of professional services contracts that are performed during the period, and (iv) the number of customers 
who elect to purchase engineering services. We expect professional services revenue to continue to vary from period to period 
based upon the number of customers who elect to utilize our professional services upon purchasing any of our solutions.
 
Cost of Revenue

 
Three Months Ended

June 30,
  2015 2014
Cost of revenue:    

Product $ 718,057 $ 698,222
Support and service 1,940,729 2,009,441

Total cost of revenue $ 2,658,786 $ 2,707,663
Total Gross Profit $ 6,893,803 $ 8,595,004
Gross Margin:    

Product 80% 84%
Support and service 67% 71%

Total gross margin 73% 76%
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 Cost of revenue, gross profit and gross margin
 

Cost of product revenue consists primarily of industry standard hardware we purchase and integrate with our software for 
turn-key integrated solutions, personnel costs, amortization of capitalized software and shipping and logistics costs. Cost of support 
and service consists primarily of personnel and other costs associated with providing software implementations, technical support 
under maintenance contracts and training. 

Cost of product revenue for the three months ended June 30, 2015 increased less than $0.1 million, or 3%, to $0.7 million, 
compared with $0.7 million for the same period in 2014. Product gross margin decreased to 80% for the three months ended June 
30, 2015, compared with 84% for the same period in 2014. The decrease in product gross margin was primarily attributable to a 
decrease in the percentage of our product revenue from sales of our stand-alone software applications, which have higher gross 
margins than sales of our fully integrated solutions with hardware appliances, compared with the same period in 2014. Our cost 
of support and service revenue for the three months ended June 30, 2015 decreased $0.1 million, or 3%, to $1.9 million, compared 
with $2.0 million for the same period in 2014. Support and service gross margin decreased to 67% for the three months ended 
June 30, 2015 from 71% for the same period in 2014. The decrease in support and service gross margin was primarily attributable 
to the decrease in our support and services revenues.
 

Total gross profit decreased $1.7 million, or 20%, to $6.9 million for the three months ended June 30, 2015 from $8.6 million 
for the same period in 2014. Total gross margin decreased to 73% for the three months ended June 30, 2015, from 76% for the 
same period in 2014. The decrease in our total gross margin was primarily due to the decrease in revenue and the mix of sales. 
Generally, our total gross profits and total gross margins fluctuate based on several factors, including (i) revenue growth levels, 
(ii) changes in personnel headcount and related costs, and (iii) our product offerings and mix of sales.

Operating Expenses
 
Research and Development Costs
 

Research and development costs consist primarily of personnel costs for product development, share-based compensation 
expense, and other related costs associated with the development of new products, enhancements to existing products, quality 
assurance and testing. Research and development costs decreased $0.1 million, or 2%, to $3.1 million for the three months ended 
June 30, 2015, from $3.1 million in the same period in 2014. The decrease in research and development costs was primarily related 
to the decrease in personnel related costs during the second quarter of 2015 as compared with the same period in 2014, as a result 
of the on-going new product development that was performed throughout 2014. We believe we continue to provide adequate levels 
of resources in support of our research and development activities to continue to enhance and to test our core products and in the 
development of new innovative products, features and options. Share-based compensation expense included in research and 
development costs was $0.1 million for each of the three months ended June 30, 2015 and June 30, 2014. 
 
Selling and Marketing
 

Selling and marketing expenses consist primarily of sales and marketing personnel and related costs, share-based compensation 
expense, travel, public relations expense, marketing literature and promotions, commissions, trade show expenses, and the costs 
associated with our foreign sales offices. Selling and marketing expenses decreased $2.0 million, or 31%, to $4.4 million for the 
three months ended June 30, 2015, from $6.4 million for the same period in 2014. The decrease in selling and marketing expenses 
was primarily attributable to a decrease in personnel related costs, including commission expense as a result of decreased bookings 
in the second quarter of 2015 compared with the same period in 2014 as well as a decrease in our sales and marketing headcount. 
In addition, the decrease is attributable to a decrease in professional fees primarily related to an investment made in 2014 to 
penetrate certain market verticals under a one-year arrangement, which ended at March 31, 2015. Share-based compensation 
expense included in selling and marketing was $0.1 million for each of the three months ended June 30, 2015 and June 30, 2014.
 
General and Administrative
 

General and administrative expenses consist primarily of personnel costs of general and administrative functions, share-based 
compensation expense, public company related costs, directors’ and officers’ insurance, legal and professional fees, bad debt 
expense, and other general corporate overhead costs. General and administrative expenses increased $0.2 million, or 9%, to $2.6 
million for the three months ended June 30, 2015, compared with $2.4 million for the same period in 2014. The increase in general 
and administrative expenses was primarily related to $0.5 million of termination costs incurred by the Company during the second 
quarter of 2015 due to the termination of a contract with an internet communication provider, partly offset by a decrease in personnel 
related costs. Share-based compensation expense included in general and administrative expenses was $0.2 million for the three 
months ended June 30, 2015 compared with $0.3 million for the three months ended June 30, 2014.
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Investigation, Litigation and Settlement Related Costs
 

During the three months ended June 30, 2015, our investigation, litigation, and settlement related costs totaled a benefit of 
less than $0.1 million, which was comprised of legal expenses, net of expenses expected to be recoverable through insurance, 
related to the derivative lawsuit. During the three months ended June 30, 2014, our investigation, litigation, and settlement related 
costs totaled a benefit of $5.3 million primarily related to the settlement of the Estate litigation. For further information, refer to 
Note (16) Litigation, to our unaudited condensed consolidated financial statements.

Restructuring costs
 

From time to time, we have undertaken restructuring and expense control measures to support our business performance and 
to align our cost structure with our resources. In the third quarter of 2013, we adopted a restructuring plan intended to better align 
our cost structure with the skills and resources required to more effectively execute our long-term growth strategy and to support 
revenue levels we expect to achieve on a go forward basis. In connection with the 2013 Plan, we eliminated over 100 positions 
worldwide, implemented tighter expense controls, ceased non-core activities and closed or downsized several 
facilities. Restructuring costs incurred during the three months ended June 30, 2015 and 2014, under the 2013 Plan were less than 
$0.1 million and $0.6 million, respectively. For further information, refer to Note (18) Restructuring Costs, to our unaudited 
condensed consolidated financial statements.
 
Interest and Other Income (Loss), net
 

We invest our cash primarily in money market funds, commercial paper, government securities, and corporate bonds. As of 
June 30, 2015, our cash, cash equivalents, and marketable securities totaled $18.8 million, compared with $28.8 million as of June 
30, 2014. Interest and other income (loss), net, increased $0.1 million to income of $0.1 million for the three months ended June 
30, 2015 compared with a loss of less than $0.1 million for the same period in 2014. The change in interest and other income 
(loss), net, was primarily due to a foreign currency gain of $0.1 million during the three months ended June 30, 2015, compared 
with a foreign currency loss of less than $0.1 million for the same period in 2014.

Income Taxes
 

Our provision for income taxes consists of federal, state and local, and foreign taxes. For the three months ended June 30, 
2015 and 2014, the Company recorded an income tax benefit of $0.4 million and an income tax provision of $0.1 million, 
respectively, consisting primarily of federal, state and local and foreign taxes. Our domestic deferred tax assets are not realizable 
on a more-likely-than-not basis and, therefore, we have recorded a full valuation allowance against our domestic deferred tax 
assets. During the three months ended June 30, 2015, our conclusion did not change with respect to our domestic deferred tax 
assets and therefore, we have not recorded any benefit for our expected net domestic deferred tax assets for the full year 2015 
estimated annual effective tax rate.

RESULTS OF OPERATIONS – FOR THE SIX MONTHS ENDED JUNE 30, 2015 COMPARED WITH THE SIX 
MONTHS ENDED JUNE 30, 2014.
 

Total revenue for the six months ended June 30, 2015 increased 27% to $29.5 million, compared with $23.3 million for the 
six months ended June 30, 2014. This increase was mainly attributable to the accelerated revenue recorded associated with our 
joint development agreement. Excluding $9.9 million of accelerated revenue related to our joint development agreement, total 
revenue decreased 16% to $19.6 million for the six months ended June 30, 2015, compared with $23.3 million for the six months 
ended June 30, 2014. Our cost of revenue decreased 6% to $5.1 million for the six months ended June 30, 2015, compared with 
$5.4 million for the six months ended June 30, 2014. Our operating expenses increased 11% from $19.1 million for the six months 
ended June 30, 2014 to $21.2 million for the six months ended June 30, 2015. Our operating expenses for the six months ended 
June 30, 2014, benefited from a litigation settlement of $5.3 million associated with our then outstanding lawsuit with the estate 
of our former Chief Executive Officer, as compared with expense of less than $0.1 million during the same period in 2015. Also 
included in the operating results for the six months ended June 30, 2015 and 2014 were; (i) $0.8 million of share-based compensation 
expense for both periods; and (ii) $0.1 million and $0.8 million, respectively, of restructuring costs. Net income for the six months 
ended June 30, 2015 was $2.6 million, compared with a net loss of $1.5 million for the six months ended June 30, 2014. Net 
income attributable to common stockholders, which includes the effects of Series A redeemable convertible preferred stock 
dividends and accretion of the discounts related to the issuance of the Series A redeemable convertible preferred stock, was $1.9 
million for the six months ended June 30, 2015, compared with a loss of $2.1 million for the six months ended June 30, 2014.
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Overall, our total operating expenses, excluding the $5.3 million gain recorded on the Estate litigation settlement for the six 
months ended June 30, 2014, decreased $3.2 million, or 13%, to $21.2 million for the six months ended June 30, 2015, compared 
with $24.4 million for the same period in 2014.  This decrease was primarily attributable to our tighter expense controls and overall 
operational efficiencies which better align our current business plan on a run-rate basis. These efficiencies included among other 
items, a stream-lined personnel related costs, global overhead costs and efficiencies realized on our redesigned go-to-market 
coverage models. Additionally, our restructuring costs decreased $0.6 million compared with the six months ended June 30, 2014. 
Our worldwide headcount was 247 employees as of June 30, 2015, compared with 277 employees as of June 30, 2014. 

Revenue 

 
Six Months Ended June

30, 2015
  2015 2014
Revenue:    

Product revenue $ 17,620,871 $ 9,215,545
Support and services revenue 11,871,594 14,088,621

Total Revenue $ 29,492,465 $ 23,304,166
Year-over-year percentage change    

Product revenue 91% (36)%
Support and services revenue (16)% (6)%

Total percentage change 27% (20)%

Product revenue
 

Product revenue increased 91% from $9.2 million for the six months ended June 30, 2014, to $17.6 million for the six months 
ended June 30, 2015 primarily due to a total of $11.3 million of product revenue recognized related to our joint development 
agreement, of which $8.5 million was accelerated during the six months ended June 30, 2015. These amounts are net of a sales 
return expense of less than $0.1 million recognized during the six months ended June 30, 2015 and a sales return benefit of less 
than $0.1 million recognized during the six months ended June 30, 2014, resulting from the impact of our collection efforts of 
previously reserved accounts receivable. Product revenue represented 60% and 40% of our total revenue for the six months ended 
June 30, 2015 and 2014, respectively. Excluding product revenue recognized related to our joint development agreement, product 
revenue decreased $2.9 million or 31% to $6.3 million for the six months ended June 30, 2015 compared with the same period in 
2014.

Excluding the joint development agreement revenue, product revenue from our OEM partners decreased $0.6 million, while 
product revenue from our non-OEM partners decreased $2.3 million for the six months ended June 30, 2015, compared with the 
same period in 2014. The decrease in OEM product revenue was due to a decrease in sales volume from one of our largest OEM 
partners in China. The decline in product revenue from our non-OEM partners was primarily due to, (i) a decrease in the volume 
of sales from our legacy product line(s) as partners and customers evaluate and plan for the transition to our re-architectured 
version 8.0 suite of products and the recently released FreeStor platform, (ii) challenges in obtaining new customer acquisitions, 
and (iii) the mix of deals where revenue is recognized ratably over the term of the associated maintenance agreement, rather than 
upon transaction completion and product delivery. Product revenue from our non-OEM partners represented 29% and 81% of our 
total product revenue for the six months ended June 30, 2015 and 2014, respectively. Product revenue from our OEM partners 
represented 71% and 19% of our total product revenue for the six months ended June 30, 2015 and 2014, respectively. Excluding 
the joint development agreement product revenue, our non-OEM partners and OEM partners represented 80% and 20%, 
respectively, of our total product revenue for the six months ended June 30, 2015.

We continue to invest in our product portfolio by refreshing our existing product lines and developing our next generation of 
innovative product offerings to drive our sales volume in support of our long-term outlook.

Support and services revenue

Support and services revenue decreased 16% from $14.1 million for the six months ended June 30, 2014 to $11.9 million for 
the six months ended June 30, 2015. The decrease in support and services revenue was attributable to a decrease in both maintenance 
and technical support services revenue and professional services revenue.
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Maintenance and technical support services revenue decreased from $13.3 million for the six months ended June 30, 2014 to 
$11.4 million for the six months ended June 30, 2015. Our maintenance and technical support service revenue results primarily 
from (i) the purchase of maintenance and support contracts by our customers, and (ii) the renewal of maintenance and support 
contracts by our existing and new customers after their initial contracts expire. During the six months ended June 30, 2015, the 
decline in maintenance and technical support services revenue was primarily attributable to a decrease of $1.3 million in 
maintenance revenue from our non-OEM partners primarily driven by the softness in our legacy product portfolio sales over the 
past twelve months prior to the release of our new product offerings during the first half of 2015 and the continued wind-down in 
maintenance revenue from certain legacy OEM partners of $0.6 million. 
 

Professional services revenue decreased $0.4 million, to $0.4 million for the six months ended June 30, 2015, compared with 
$0.8 million for the same period in 2014. Professional services revenue varies from period to period based upon (i) the number 
of solutions sold during the existing and previous periods, (ii) the number of our customers who elect to purchase professional 
services, (iii) the number of professional services contracts that are performed during the period, and (iv) the number of customers 
who elect to purchase engineering services. We expect professional services revenue to continue to vary from period to period 
based upon the number of customers who elect to utilize our professional services upon purchasing any of our solutions.
 
Cost of Revenue

 
Six Months Ended June

30, 2015
  2015 2014
Cost of revenue:    

Product $ 1,108,281 $ 1,273,346
Support and service 3,960,747 4,108,692

Total cost of revenue $ 5,069,028 $ 5,382,038
Total Gross Profit $ 24,423,437 $ 17,922,128
Gross Margin:    

Product 94% 86%
Support and service 67% 71%

Total gross margin 83% 77%

 Cost of revenue, gross profit and gross margin
 

Cost of product revenue for the six months ended June 30, 2015 decreased $0.2 million, or 13%, to $1.1 million, compared 
with $1.3 million for the same period in 2014. Product gross margin increased to 94% for the six months ended June 30, 2015, 
compared with 86% for the same period in 2014. The increase in product gross margin was primarily attributable to the product 
revenue recorded in 2015 related to our joint development agreement. Excluding the joint development agreement revenue, product 
gross margin decreased to 83% for the six months ended June 30, 2015 as a result of a decrease in the percentage of our product 
revenue from sales of our stand-alone software applications, which have higher gross margins than sales of our fully integrated 
solutions with hardware appliances, compared with the same period in 2014. Our cost of support and service revenue for the six 
months ended June 30, 2015 decreased $0.1 million, or 4%, to $4.0 million, compared with $4.1 million for the same period in 
2014. Support and service gross margin decreased to 67% for the six months ended June 30, 2015 from 71% for the same period 
in 2014. The decrease in support and service gross margin was primarily attributable to the decrease in our support and services 
revenues.
 

Total gross profit increased $6.5 million, or 36%, to $24.4 million for the six months ended June 30, 2015 from $17.9 million 
for the same period in 2014. Total gross margin increased to 83% for the six months ended June 30, 2015, from 77% for the same 
period in 2014. Total gross margin excluding the joint development agreement revenue was 72% for the six months ended June 
30, 2015. The decrease in our total gross margin, excluding the joint development agreement revenue, was primarily due to the 
decrease in revenue, excluding the joint development agreement revenue and the mix of sales. Generally, our total gross profits 
and total gross margins fluctuate based on several factors, including (i) revenue growth levels, (ii) changes in personnel headcount 
and related costs, and (iii) our product offerings and mix of sales.
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Operating Expenses
 
Research and Development Costs
 

Research and development costs decreased $0.2 million, or 3%, to $6.3 million for the six months ended June 30, 2015, from 
$6.5 million in the same period in 2014. The decrease in research and development costs was primarily related to the decrease in 
personnel related costs during the six months ended June 30, 2015 as compared with the same period in 2014, as a result of the 
on-going new product development that was performed throughout 2014. We believe we continue to provide adequate levels of 
resources in support of our research and development activities to continue to enhance and to test our core products and in the 
development of new innovative products, features and options. Share-based compensation expense included in research and 
development costs was $0.2 million for each of the six months ended June 30, 2015 and June 30, 2014. 
 
Selling and Marketing
 

Selling and marketing expenses decreased $2.6 million, or 21%, to $9.7 million for the six months ended June 30, 2015, from 
$12.2 million for the same period in 2014. The decrease in selling and marketing expenses was primarily attributable to a decrease 
in personnel related costs, including commission expense as a result of decreased bookings for the six months ended June 30, 
2015 compared with the same period in 2014 as well as a decrease in our sales and marketing headcount. Share-based compensation 
expense included in selling and marketing was $0.2 million for each of the six months ended June 30, 2015 and June 30, 2014.  
 
General and Administrative
 

General and administrative expenses increased $0.3 million, or 7%, to $5.1 million for the six months ended June 30, 2015, 
compared with $4.8 million for the same period in 2014. The increase in general and administrative expenses was primarily related 
to $0.5 million of termination costs incurred by the Company during the six months ended June 30, 2015 due to the termination 
of a contract with an internet communication provider, partly offset by a decrease in personnel related costs. Share-based 
compensation expense included in general and administrative expenses was $0.4 million for each of the six months ended June 
30, 2015 and June 30, 2014. 

Investigation, Litigation and Settlement Related Costs
 

During the six months ended June 30, 2015, our investigation, litigation, and settlement related costs totaled less than $0.1 
million, which was comprised of legal expenses, net of expenses expected to be recoverable through insurance, related to the 
derivative lawsuit. During the six months ended June 30, 2014, our investigation, litigation, and settlement related costs totaled 
a benefit of  $5.3 million primarily related to the settlement of the Estate litigation. For further information, refer to Note (16) 
Litigation, to our unaudited condensed consolidated financial statements.

Restructuring costs
 

In the third quarter of 2013, we adopted a restructuring plan intended to better align our cost structure with the skills and 
resources required to more effectively execute our long-term growth strategy and to support revenue levels we expect to achieve 
on a go forward basis. In connection with the 2013 Plan, we eliminated over 100 positions worldwide, implemented tighter expense 
controls, ceased non-core activities and closed or downsized several facilities.  Restructuring costs incurred during the six months 
ended June 30, 2015 and 2014, under the 2013 Plan were $0.2 million and $0.8 million, respectively. For further information, 
refer to Note (18) Restructuring Costs, to our unaudited condensed consolidated financial statements.
 
Interest and Other Income (Loss), net
 

We invest our cash primarily in money market funds, commercial paper, government securities, and corporate bonds. As of 
June 30, 2015, our cash, cash equivalents, and marketable securities totaled $18.8 million, compared with $28.8 million as of June 
30, 2014. Interest and other income (loss), net, decreased $0.4 million to a loss of $0.4 million for the six months ended June 30, 
2015 compared with income of less than $0.1 million for the same period in 2014. The change in interest and other income (loss), 
net, was primarily due to a foreign currency loss of $0.4 million during the six months ended June 30, 2015, compared with a 
foreign currency gain of less than $0.1 million for the same period in 2014.
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Income Taxes
 

Our provision for income taxes consists of federal, state and local, and foreign taxes. For both the six months ended June 30, 
2015 and 2014, the Company recorded an income tax provision of $0.3 million, consisting primarily of federal, state and local 
and foreign taxes. Our domestic deferred tax assets are not realizable on a more-likely-than-not basis and, therefore, we have 
recorded a full valuation allowance against our domestic deferred tax assets. During the six months ended June 30, 2015, our 
conclusion did not change with respect to our domestic deferred tax assets and therefore, we have not recorded any benefit for 
our expected net domestic deferred tax assets for the full year 2015 estimated annual effective tax rate.

LIQUIDITY AND CAPITAL RESOURCES 

 
Six Months Ended June

30,
  2015 2014
Cash (used in) provided by:    

Operating activities $ (1,647,342) $ 1,434,303
Investing activities (207,356) (2,065,679)
Financing activities (473,137) (378,599)
Effect of exchange rate changes (238,507) 55,320

Net decrease in cash and cash equivalents $ (2,566,342) $ (954,655)
 

Our principal sources of liquidity are our cash, cash equivalents, and marketable securities balances generated from operating, 
investing and financing activities. Our cash and cash equivalents and marketable securities balance as of June 30, 2015 totaled 
$18.8 million, compared with $21.8 million as of December 31, 2014. Cash and cash equivalents totaled $8.3 million and marketable 
securities totaled $10.5 million at June 30, 2015. As of December 31, 2014, we had $10.9 million in cash and cash equivalents 
and $10.9 million in marketable securities.

 
Upon certain triggering events, such as bankruptcy, insolvency or a material adverse effect, failure to achieve minimum 

financial covenants or failure of the Company to issue shares upon conversion of the Series A redeemable convertible preferred 
stock in accordance with its obligations, the Series A redeemable convertible preferred stockholders may require us to redeem all 
or some of the Series A redeemable convertible preferred stock at a price equal to the greater of 100% of the stated value plus 
accrued and unpaid dividends or the product of the number of shares of common stock underlying the Series A redeemable 
convertible preferred stock and the closing price as of the occurrence of the triggering event. On or after August 5, 2017, each 
Series A redeemable convertible preferred stockholder can require us to redeem its Series A redeemable convertible preferred 
stock in cash at a price equal to 100% of the stated value being redeemed plus accrued and unpaid dividends. As of June 30, 2015, 
there were no triggering events that would allow the Series A redeemable convertible preferred stockholders to require us to redeem 
any of the Series A redeemable convertible preferred stock and we do not expect to incur any triggering events in fiscal 2015. As 
of June 30, 2015, we did not fail any financial or non-financial covenants related to our Series A redeemable convertible preferred 
stock. However, if certain financial covenants are not met over the next six months, we would attempt to remedy the failed covenants 
and obtain waivers from the holders of the Series A redeemable convertible preferred stock. As described below, we obtained a 
waiver on April 20, 2015 to enable us to pay the required quarterly dividends on the Series A redeemable convertible preferred 
stock in cash for the fourth quarter of 2014 and the first quarter of 2015. In addition, we accrued the dividend payment for the 
required quarterly dividends on the Series A redeemable convertible preferred stock for the second quarter of 2015.
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In addition, as of June 30, 2015, our liability for dividends to preferred stockholders totaled $0.2 million. Holders of the Series 
A redeemable convertible preferred stock are entitled to receive quarterly dividends at the Prime Rate (Wall Street Journal Eastern 
Edition) plus 5% (up to a maximum amount of 10%), payable in cash, provided, that if we will not have at least $1.0 million in 
positive cash flow for any calendar quarter after giving effect to the payment of such dividends, we, at our election, can pay such 
dividends in whole or in part in cash, provided that cash flow from operations is not negative, and the remainder can be accrued 
or paid in common stock to the extent certain equity conditions are satisfied.  As of December 31, 2014, due to the lack of sufficient 
surplus to pay dividends as required by the Delaware General Business Corporation Law, we were not permitted to pay the fourth 
quarter dividend in cash and accrued our fourth quarter 2014 dividend. As of March 31, 2015, we had sufficient surplus to pay 
dividends as required by the Delaware General Business Corporation law; however, we were not in compliance with the positive 
cash flow requirement to pay dividends in cash which would have required us to pay these dividends in kind through additional 
shares of this Series A redeemable convertible preferred stock. As a result, on April 20, 2015, we obtained a waiver from the 
holders to allow us to pay the fourth quarter 2014 and first quarter 2015 quarterly dividends in cash. These dividends were paid 
in cash in April 2015. As of June 30, 2015, due to the lack of sufficient surplus to pay dividends as required by the Delaware 
General Business Corporation Law, we were not permitted to pay the second quarter dividend in cash and accrued the second 
quarter 2015 dividend.

Net cash used in operating activities was $1.6 million for the six months ended June 30, 2015 compared with net cash provided 
by operating activities of $1.4 million for the six months ended June 30, 2014. The decrease in net cash used in operating activities 
during the six months ended June 30, 2015, compared with the same period in 2014, was primarily due to a decrease in bookings 
as well as adjustments for net changes in operating assets and liabilities, primarily changes in our accounts receivable, deferred 
revenue, prepaid expenses, inventory, other assets, accounts payable, accrued expenses and other long-term liabilities contributed 
to the decrease. 

Net cash used in investing activities was $0.2 million and $2.1 million for the six months ended June 30, 2015 and 2014, 
respectively. Included in investing activities for the six months ended June 30, 2015 and June 30, 2014, are the sales and purchases 
of our marketable securities, purchases of property and equipment, capitalized software development costs, cash used for security 
deposits and purchases of intangible assets. The cash used in investing activities for the six months ended June 30, 2014, for net 
purchases of marketable securities was $1.6 million, compared with cash provided by investing activities for the six months ended 
June 30, 2015, for net sales of marketable securities of $0.2 million. The cash used to purchase property and equipment was $0.5 
million for the six months ended June 30, 2015 and $0.3 million for the same period in 2014. We anticipate continued capital 
expenditures, including capitalized software costs, as we continue to invest in our infrastructure and expand and enhance our 
product offerings.
 

Net cash used in financing activities was $0.5 million and $0.4 million for the six months ended June 30, 2015 and 2014, 
respectively.  Cash used in financing activities related to dividends paid to holders of the Series A redeemable convertible preferred 
stock was $0.4 million for both the six months ended June 30, 2015 and 2014. In addition, during the six months ended June 30, 
2015 we repurchased company stock for a total aggregate amount of $0.1 million. We did not repurchase any company stock 
during the six months ended June 30, 2014.

We currently do not have any debt and our significant commitments are related to (i) our employment agreement with Gary 
Quinn, our President and Chief Executive Officer, (ii) our office leases, (iii) dividends on our Series A redeemable convertible 
preferred stock, (iv) the potential redemption of the Series A redeemable convertible preferred stock as discussed above, and (v) 
the potential issuance of up to 2.55 million shares of restricted Company common stock which vest based on certain milestone 
achievements and/or transactions over a twenty-four month period in accordance with an Independent Marketing Agreement with 
RFN Prime Marketing Inc., as discussed in Item 5 of Part II, Other Information.

We have an operating lease covering our corporate office facility that expires in April 2021. We also have several operating 
leases related to offices in foreign countries. The expiration dates for these leases range from 2015 through 2017. Refer to Note 
(12) Commitments and Contingencies, to our unaudited condensed consolidated financial statements for further discussion.
 

We believe that our current balance of cash, cash equivalents and marketable securities, and expected cash flows from 
operations, will be sufficient to meet our cash requirements for at least the next twelve months.

Critical Accounting Policies and Estimates
 

We describe our significant accounting policies in Note (1), "Summary of Significant Accounting Policies" of our 2014 Form 
10-K. We discuss our critical accounting estimates in Item 7, "Management's Discussion and Analysis of Financial Condition and 
Results of Operations" of our 2014 Form 10-K.  There have been no significant changes in our significant accounting policies or 
critical accounting estimates since December 31, 2014. 



34

 
Impact of Recently Issued Accounting Pronouncements

See Item 1 of Part 1, Condensed Consolidated Financial Statements – Note (1) Basis of Presentation.
 
Off-Balance Sheet Arrangements
 

As of June 30, 2015 and December 31, 2014, we had no off-balance sheet arrangements.

Item 3.     Quantitative and Qualitative Disclosures About Market Risk
 
Interest Rate Risks. 

Our cash, cash equivalents and marketable securities aggregated $18.8 million as of June 30, 2015. Our exposure to market 
risk for changes in interest rates relates primarily to our investment portfolio. All of our cash equivalent and marketable securities 
are designated as available-for-sale and, accordingly, are presented at fair value on our consolidated balance sheets. We regularly 
assess these risks and have established policies and business practices to manage the market risk of our marketable securities. We 
generally invest our excess cash in investment grade short to intermediate-term fixed income securities and AAA-rated money 
market funds and commercial paper. Fixed rate securities may have their fair market value adversely affected due to a rise in 
interest rates, and we may suffer losses in principal if forced to sell securities that have declined in market value due to changes 
in interest rates. Due to the short-term nature of the majority of our investments, the already severely suppressed interest rates we 
currently earn, and the fact that approximately 44% of our total cash, cash equivalents and marketable securities are comprised 
of money market funds and cash, we do not believe we are subject to any material interest rate risks on our investment balances 
levels at June 30, 2015.
 
Foreign Currency Risk. 

We have several offices outside the United States. Accordingly, we are subject to exposure from adverse movements in foreign 
currency exchange rates. For the three months ended June 30, 2015 and 2014, approximately 66% and 64% of our sales were from 
outside North America. Not all of these transactions were made in foreign currencies. Our primary exposure is to fluctuations in 
exchange rates for the U.S. Dollar versus the Euro and Japanese Yen, and to a lesser extent the Canadian Dollar, the Korean Won 
and the British Pound. Changes in exchange rates in the functional currency for each geographic area’s revenues are primarily 
offset by the related expenses associated with such revenues. However, changes in exchange rates of a particular currency could 
impact the re-measurement of such balances on our balance sheets.

If foreign currency exchange rates were to change adversely by 10% from the levels at June 30, 2015, the effect on our results 
before taxes from foreign currency fluctuations on our balance sheet would be approximately $1.5 million. The above analysis 
disregards the possibility that rates for different foreign currencies can move in opposite directions and that losses from one 
currency may be offset by gains from another currency.
 
Item 4.     Controls and Procedures
 

Under the supervision and with the participation of our management, including our principal executive officer and principal 
financial officer, we have evaluated the effectiveness of the design and operation of our disclosure controls and procedures as of 
the end of the period covered by this report, and, based on their evaluation, our principal executive officer and principal financial 
officer have concluded that these controls and procedures are effective. No changes in the Company's internal control over financial 
reporting occurred during the quarter ended June 30, 2015, that have materially affected, or are reasonably likely to materially 
affect, the Company’s internal controls over financial reporting.

Disclosure controls and procedures are procedures that are designed to ensure that information required to be disclosed by us 
in the reports that we file or submit under the Securities Exchange Act of 1934, as amended, is recorded, processed, summarized 
and reported, within the time periods specified in the Securities and Exchange Commission's rules and forms. Disclosure controls 
and procedures include, without limitation, controls and procedures designed to ensure that information required to be disclosed 
by us in the reports that we file under the Exchange Act is accumulated and communicated to our management, including our 
principal executive officer and principal financial officer, as appropriate to allow timely decisions regarding required disclosure.
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PART II.     OTHER INFORMATION
 
Item 1.     Legal Proceedings
 

See the discussion of the Company’s material litigation in Note (16) Litigation, to the unaudited condensed consolidated 
financial statements, which is incorporated by reference in Item 1.
 
Item 1A.  Risk Factors
 

We are affected by risks specific to us as well as factors that affect all businesses operating in a global market. The significant 
factors known to us that could materially adversely affect our business, financial condition, or operating results are set forth in 
Item 1A to our Annual Report on Form 10-K for the year ended December 31, 2014. The information below sets forth additional 
risk factors or risk factors that have had material changes since the 2014 10-K, and should be read in conjunction with Item 1A 
of the 2014 10-K.

 
We recently released our latest version of CDP/NSS, version 8.0 and our new FreeStor™ platform. Our future business, 
financial and operating results are substantially dependent on the market acceptance of both of these products.

On February 18, 2015, we released the latest version of our CDP/NSS product, CDP/NSS 8.0 and on May 6, 2015 we released 
our new FreeStor platform. We have spent considerable resources, both financially and in our research and development efforts, 
developing CDP/NSS 8.0 and FreeStor. We currently do not have any other products in our pipeline with the same expectations 
or which we believe have the same potential for market acceptance as CDP/NSS 8.0 and FreeStor.  If (i) either CDP/NSS 8.0 or 
FreeStor do not gain market acceptance, (ii) sales of either CDP/NSS 8.0 or FreeStor are significantly below our expectations, or 
(iii) the development schedule of FreeStor is delayed, our results will suffer and it would have a material adverse effect on our 
business, financial condition and operating results.

We are dependent on a significant customer.

For the three months ended June 30, 2015 we had one customer, Hitachi Data Systems, which accounted for 13% of our 
revenue. The loss of this customer, or a significant reduction in revenue from this customer, could have a material adverse effect 
on our results of operations. 

The holders of the Series A redeemable convertible preferred stock are entitled to dividends on the Series A redeemable 
convertible preferred stock they hold.  The payment of these dividends will decrease cash that is available to us to invest in our 
business.  We were unable to pay our dividend for the second quarter of 2015 and if, after one year, we do not have adequate 
surplus to pay the dividends, the holders of the Series A redeemable convertible preferred stock may elect to receive the dividends 
in the form of Company common stock.  This would dilute the holdings of all other stockholders. 

Our agreements with the holders of the Series A redeemable convertible preferred stock provide that such holders will receive 
quarterly dividends on the Series A redeemable convertible preferred stock at prime rate plus 5%, subject to a maximum dividend 
rate of 10%. If we do not have at least $1.0 million in positive cash flow for any calendar quarter after giving effect to the payment 
of such dividends, then we can, at our election, pay such dividends in whole or in part in cash, provided that cash flow from 
operations is not negative, and the remainder can be accrued or paid in common stock to the extent certain equity conditions are 
satisfied. We also have the ability to accrue and roll over dividends. During the first quarter of 2015 we were not in compliance 
with the cash flow requirement to pay dividends in cash. We obtained a waiver from the holders of the Series A redeemable 
convertible preferred stock related to the $1.0 million positive cash flow requirement which allowed us to pay the first quarter 
2015 dividend in cash. There can be no assurance that the holders of the Series A redeemable convertible preferred stock will 
waive this requirement in the future. In addition, due to the lack of sufficient surplus to pay dividends as required by the Delaware 
General Business Corporation Law, we accrued our second quarter 2015 dividend and expect to pay this dividend in the future. 
However, if we are unable to pay this dividend in the future due to lack of sufficient surplus, after the first year of issuance of the 
Series A redeemable convertible preferred stock, the holders of the Series A redeemable convertible preferred stock have the right 
to convert the accrued but unpaid dividends into Company common stock. The payment of the dividends will reduce the cash that 
we have available to invest in our business. If any dividends are paid in common stock, this will dilute the holdings of all other 
stockholders. There can be no assurance that we will have enough cash to pay the dividends in cash.
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We have a significant number of outstanding preferred stock and options, the conversion and exercise of which would dilute 
the then-existing stockholders’ percentage ownership of our common stock, and a smaller number of restricted shares of stock, 
the vesting of which will also dilute the then-existing stockholders’ percentage ownership of our common stock.

As of June 30, 2015, we had outstanding options to purchase 5,022,276 shares of our common stock, we had an aggregate of 
3,025,057 outstanding unvested restricted shares and outstanding Series A redeemable convertible preferred stock convertible into 
8,781,516 shares of our common stock. If all of the outstanding options were exercised, the proceeds to the Company would 
average $3.77 per share. In addition, over the next five years up to an additional 4,390,760 shares of common stock are potentially 
issuable as dividends with respect to the Series A redeemable convertible preferred stock (based on an assumed dividend rate of 
10% per annum).  We also had 3,456,122 shares of our common stock reserved for issuance under our stock plans with respect to 
options (or restricted stock or restricted stock units) that have not been granted. In addition, if, on July 1st of any calendar year in 
which our 2006 Incentive Stock Plan, as amended (the “2006 Plan”), is in effect, the number of shares of stock to which options, 
restricted shares and restricted stock units may be granted is less than five percent (5%) of the number of outstanding shares of 
stock, then the number of shares of stock available for issuance under the 2006 Plan shall be increased so that the number equals 
five percent (5%) of the shares of common stock outstanding. In no event shall the number of shares of common stock subject to 
the 2006 Plan in the aggregate exceed twenty million shares, subject to adjustment as provided in the 2006 Plan. 

The exercise of all of the outstanding options and/or the vesting of all outstanding restricted shares, the conversion of our 
outstanding Series A redeemable convertible preferred stock into common stock, the payment of dividends on our Series A 
redeemable convertible preferred stock through the issuance of common stock and/or the grant and exercise of additional options 
and/or the grant and vesting of restricted stock and restricted stock units would dilute the then-existing stockholders’ percentage 
ownership of common stock, and any sales in the public market of the common stock issuable upon such exercise could adversely 
affect prevailing market prices for the common stock. Moreover, the terms upon which we would be able to obtain additional 
equity capital could be adversely affected because the holders of such securities can be expected to exercise or convert them at a 
time when we would, in all likelihood, be able to obtain any needed capital on terms more favorable than those provided by such 
securities.

We have had only three profitable quarters since 2009.  There is no guarantee that we will be able to return to, or to maintain, 
profitability.

While we were profitable in the first quarter of 2015, the fourth quarter of 2013 and the second quarter of 2014, our profitability 
for such periods was the result of the acceleration of the deferred revenue related to our joint development agreement with Violin 
in the first quarter of 2015, a gain recorded from the settlement with the Estate of ReiJane Huai in the second quarter of 2014, and 
a gain recorded from a sale of an investment in the fourth quarter of 2013, respectively, none of which we expect to recur. We 
incurred losses in the second quarter of 2015 and the first, third and fourth quarters of 2014 and in each of the seventeen quarters 
preceding the fourth quarter of 2013. We have taken steps to try to reduce or to eliminate the chance of future losses - such as 
reducing headcount and other expenses and trying to replace lost OEM sales with sales of FalconStor-branded products - but there 
is no guarantee that we will be able to return to or to maintain profitability. In addition, our furture profitability could be negatively 
impacted by the decrease of bookings to $8.3 million for the second quarter of 2015 as compared with $13.3 million for the second 
quarter of 2014 and $11.7 million for the first quarter of 2015. As of June 30, 2015, we had approximately $18.8 million in cash, 
cash equivalents and marketable securities. If losses recur, we will deplete our available cash and we may not be able to continue 
to fund effective sales and marketing or research and development activities on which we are dependent.

We must maintain our existing relationships and develop new relationships with strategic industry partners.

Part of our strategy is to partner with major third-party software and hardware vendors who integrate our products into their 
offerings and/or market our products to others. These strategic partners often have customer or distribution networks to which we 
otherwise would not have access or the development of which would take up large amounts of our time and other resources. There 
is intense competition to establish relationships with these strategic partners. We cannot guarantee that our current strategic partners, 
or those companies with whom we may partner in the future, will continue to be our partners for any period of time. If our software 
was to be replaced in an OEM solution by competing software, or if our software is not selected by OEMs for future solutions, it 
would likely result in lower revenues to us and would impede our ability to grow our business.
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Our stock price may be volatile and if it falls below $1.00 per share, our common stock could be subject to delisting from 
NASDAQ.

The market price of our common stock has been volatile in the past and may be volatile in the future. For example, during 
the twelve months ended June 30, 2015, the closing market price of our common stock as quoted on the NASDAQ Global Market 
fluctuated between $1.01 and $1.70. The NASDAQ Global Market requires that our common stock maintain a trading price of at 
least $1.00 per share. To the extent that the market price of our common stock closes below $1.00 per share, for thirty consecutive 
trading days and if the stock then does not trade at a $1.00 or more per share for ten consecutive days during the next ninety days, 
our common stock could be subject to delisting from the NASDAQ Global Market. If our common stock is delisted from the 
NASDAQ Global Market, the liquidity of our common stock could be materially impacted and it may be more difficult to make 
transaction in our common stock. The market price of our common stock may be significantly affected by the following factors:

• actual or anticipated fluctuations in our operating results, including changes in the timing of when we recognize revenue;
• failure to meet financial estimates;
• changes in market valuations of other technology companies, particularly those in the network storage software market;
• the announcement of any strategic alternatives;
• announcements by us or our competitors of significant technical innovations, acquisitions, strategic partnerships, strategic 

alternatives,  joint ventures or capital commitments;
• loss of one or more key customers; 
• the issuance of additional shares of the Series A redeemable convertible preferred stock pursuant to dividend rights; and
• departures of key personnel.

The stock market has experienced extreme volatility that often has been unrelated to the performance of particular companies. 
These market fluctuations may cause our stock price to fall regardless of our performance.

Foreign currency fluctuations may impact our revenues.

Our licenses and services in Japan are sold in Yen. Many of our licenses and services in the Republic of Korea, Australia, 
Canada, and in Europe are sold in Won, Australian dollars, Canadian dollars and European Monetary Units (“Euros”), respectively. 
Changes in economic or political conditions globally and in any of the countries in which we operate could result in exchange 
rate movements, new currency or exchange controls or other restrictions being imposed on our operations.

Fluctuations in the value of the U.S. dollar may adversely affect our results of operations. Because our consolidated financial 
results are reported in U.S. dollars, translation of sales or earnings generated in other currencies into U.S. dollars can result in a 
significant increase or decrease in the reported amount of those sales or earnings.  Significant changes in the value of these foreign 
currencies relative to the U.S. dollar could have a material adverse effect on our financial condition or results of operations. For 
example the Euro has weakened against the U.S. dollar by 10% from December 31, 2014 to June 30, 2015.

Fluctuations in currencies relative to currencies in which our earnings are generated make it more difficult to perform period-
to-period comparisons of our reported results of operations. For purposes of accounting, the assets and liabilities of our foreign 
operations, where the local currency is the functional currency, are translated using period-end exchange rates, and the revenues, 
expenses and cash flows of our foreign operations are translated using average exchange rates during each period.

In addition to currency translation risks, we incur currency transaction risk whenever we enter into either a purchase or a sales 
transaction using a currency other than the local currency of the transacting entity. Given the volatility of exchange rates, we cannot 
be assured we will be able to effectively manage our currency transaction and/or translation risks. Volatility in currency exchange 
rates may have a material effect on our financial condition or results of operations. Currency exchange rate fluctuations have not, 
in the past, resulted in a material impact on earnings. However, we may experience at times in the future an impact on earnings 
as a result of foreign currency exchange rate fluctuations.

Unknown Factors
 

Additional risks and uncertainties of which we are unaware or which currently we deem immaterial also may become important 
factors that affect us. 
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Item 1A.  Unregistered Sales Of Equity Securities And Use Of Proceeds

Issuer Purchases of Equity Securities

Total Number of
Shares Purchased

Average Price Paid
per Share

Total Number of
Shares Purchased as

Part of Publicly
Announced Plan

Maximum Number of
Shares that May yet
Be Purchased Under

the Plan at Month
End

April 2015 — $ — — 5,000,000
May 2015 39,986 $ 1.45 39,986 4,960,014
June 2015 52,175 $ 1.53 52,175 4,907,839
Total 92,161 $ 1.50 92,161 4,907,839

Item 5.  Other Information

Employment Agreement

On July 24, 2015, the Company renewed its Employment Agreement (“Quinn Employment Agreement”) with Gary Quinn. 
Pursuant to the Quinn Employment Agreement, the Company agreed to continue to employ Mr. Quinn as President and Chief 
Executive Officer of the Company effective July 24, 2015, at an annual salary of $475,000 per annum, which will automatically 
renew every twelve (12) months unless either party gives notice to the other that it will not renew at least sixty (60) days prior to 
the end of the term. Among other items, The Quinn Employment Agreement also provided for the grant of 500,000 restricted 
shares which vest 50% and 50% based upon the achievement of two predetermined milestones of the Company’s Common Stock 
closing trading price for ninety (90) consecutive trading days. The 500,000 restricted shares were granted to Mr. Quinn by the 
Company’s Compensation Committee on July 28, 2015. 

The Employment Agreement provides that in the event of a Change of Control (as defined under the Quinn Employment 
Agreement) during the term of Mr. Quinn’s employment with the Company, all of Mr. Quinn’s outstanding unvested shares of 
restricted Common Stock granted pursuant to the Quinn Employment Agreement will automatically vest and be fully exercisable, 
as applicable, on the date of the Change of Control.

Pursuant to the Quinn Employment Agreement, if Mr. Quinn’s employment is terminated by the Company without Cause or 
by Mr. Quinn for Good Reason (each as defined under the Quinn Employment Agreement), Mr. Quinn will be entitled to a lump 
sum cash payment equal to: twelve (12) months of the Mr. Quinn’s annual Base Salary, up to a maximum of $475,000, payable 
within fifteen (15) days following the Termination Date, plus, in addition, if Mr. Quinn’s employment is terminated by the Company 
without Cause or by Mr. Quinn for Good Reason prior to July 24, 2016, Mr. Quinn shall be entitled to be paid the full base salary 
through July 24, 2016. The Quinn Employment Agreement also contains certain non-compete provisions effective for one year 
following the termination or expiration of the Quinn Employment Agreement, unless the Quinn Employment Agreement is 
terminated by the Company without Cause or by Mr. Quinn for Good Reason, as well as standard confidentiality provisions.  

The foregoing description of the Quinn Employment Agreement is not complete and is qualified in its entirety by reference 
to the full text of the Quinn Employment Agreement, a copy of which is filed herewith as Exhibit 10.1 and is incorporated herein 
by reference.

Independent Marketing Agreement

On July 24,2015, the Company entered into an Independent Marketing Agreement with RFN Prime Marketing Inc., to provide 
among other items, certain sales and marketing deliverables to the Company in exchange for up to 2.55 million shares of restricted 
Company common stock which vest based on certain milestone achievements and/or transactions over a twenty-four month period. 
The issuance of the restricted Company common stock was made pursuant to Section 4(2) of the Securities Act of 1933, as amended, 
and the rules promulgated there under.

The foregoing description of the Independent Marketing Agreement is not complete and is qualified in its entirety by reference 
to the full text of the Independent Marketing Agreement, a copy of which is filed herewith as Exhibit 10.2 and is incorporated 
herein by reference.
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Item 6.     Exhibits
 

10.1 Employment Agreement dated July 24, 2015 between the Company and Gary Quinn

10.2 Independent Contractor Agreement dated July 24, 2015 between the Company and RFN Prime Marketing Inc.

31.1 Certification of the Chief Executive Officer

31.2 Certification of the Chief Financial Officer

32.1 Certification of Chief Executive Officer pursuant to Section 906 of the Sarbanes-Oxley Act of 2002 (18 U.S.C. § 1350)

32.2 Certification of Chief Financial Officer pursuant to Section 906 of the Sarbanes-Oxley Act of 2002 (18 U.S.C. § 1350)

101.1 The following financial statements from FalconStor Software, Inc’s Quarterly Report on Form 10-Q for the quarterly 
period ended June 30, 2015, formatted in XBRL (eXtensible Business Reporting Language):

(i) unaudited Condensed Consolidated Balance Sheets – June 30, 2015 and December 31, 2014.

(ii) unaudited Condensed Consolidated Statement of Operations – Three and Six Months Ended June 30, 2015 and 
2014.

(iii) unaudited Condensed Consolidated Statement of Comprehensive (Loss) Income – Three and Six Months Ended 
June 30, 2015 and 2014.

(iv) unaudited Condensed Consolidated Statement of Cash Flows – Six Months Ended June 30, 2015 and 2014.

(v) Notes to unaudited Condensed Consolidated Financial Statements – June 30, 2015.
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SIGNATURES
 

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be 
signed on its behalf by the undersigned thereunto duly authorized.
 

  FALCONSTOR SOFTWARE, INC.
  (Registrant)
   
  /s/ Louis J. Petrucelly
  Louis J. Petrucelly
  Executive Vice President, Chief Financial Officer and Treasurer
  (principal financial and accounting officer)

 

  /s/ Gary Quinn
  Gary Quinn
  President & Chief Executive Officer
July 30, 2015 (principal executive officer)
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                                                       Exhibit 10.1

EMPLOYMENT AGREEMENT

THIS EMPLOYMENT AGREEMENT (this “Agreement”) is entered into this 24th day of July, 2015 by and 
between FalconStor Software, Inc., a Delaware corporation (the “Company” or “FalconStor”), and Gary Quinn (the 
“Employee”), whose address is 2 Pheasant Run, Old Field, NY  11733.

WHEREAS, the Company desires to continue to employ Employee and to enter into a further agreement 
embodying the terms of such employment; and 

WHEREAS, the Employee desires to accept continued employment with the Company as its President and 
CEO, subject to the terms and conditions of this Agreement. 

NOW, THEREFORE, in consideration of the mutual promises herein contained, the parties agree as follows: 

1. Definitions. 

As used in this Agreement, the following terms will have the following meanings:

(a) Board. “Board” or “Board of Directors” means the Board of Directors of Company.

(b) Cause. “Cause” means the occurrence of either of the following:

(i) Willful misconduct or gross neglect in carrying out the duties of President or 
Chief Executive Officer, provided that no action or inaction is “willful” unless done or omitted in bad faith 
by the Employee or without the reasonable belief of the Employee that the action or omission was not 
adverse to the best interests of the Company, or

(ii) The conviction of the Employee (or the entering by the Employee of a plea of 
guilty or nolo contendere) to A) any felony involving dishonesty, moral turpitude or violence, (B) any 
second felony during the Term of any kind, (C) any misdemeanor involving moral turpitude, or (D) any 
crime involving the Company or its property, or

(iii) A breach of Sections 6(b), (c) or (e) of this Agreement.

(c) “Change of Control” means and includes each and any of the following:

 (i) An acquisition (other than directly from the Company) of any voting securities of the Company (the 
“Voting Securities”) by any “Person” (as the term “person” is used for purposes of Section 13(d) or 14(d) of the Securities 
Exchange Act of 1934, as amended (the “Exchange Act”)), immediately after which such Person has “Beneficial 
Ownership” (within the meaning of Rule 13d-3 promulgated under the Exchange Act) of more than fifty percent (50%) 
of (1) the then-outstanding shares of common stock of the Company (or any other securities into which such shares of 
common stock are changed or for which such shares of common stock are exchanged) (the “Shares”) or (2) the combined 
voting power of the Company’s then-outstanding Voting Securities; provided, however, that in determining whether a 
Change in Control has occurred pursuant to this paragraph (a), the acquisition of Shares or Voting Securities in a “Non-
Control Acquisition” (as hereinafter defined) shall not constitute a Change in Control.  A “Non-Control Acquisition” 
shall mean an acquisition by (i) an employee benefit plan (or a trust forming a part thereof) maintained by (A) the 
Company or (B) any corporation or other Person the majority of the voting power, voting equity securities or equity 
interest of which is owned, directly or indirectly, by the Company (for purposes of this definition, a “Related Entity”), 
(ii) the Company or any Related Entity, or (iii) any Person in connection with a “Non-Control Transaction” (as hereinafter 
defined);
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(ii) The individuals who, as of the Effective Date, are members of the board of directors of the Company 
(the “Incumbent Board”), cease for any reason to constitute at least a majority of the members of the board of directors 
of the Company or, following a Merger (as hereinafter defined), the board of directors of (x) the corporation resulting 
from such Merger (the “Surviving Corporation”), if fifty percent (50%) or more of the combined voting power of the 
then-outstanding voting securities of the Surviving Corporation is not Beneficially Owned, directly or indirectly, by 
another Person (a “Parent Corporation”) or (y) if there is one or more than one Parent Corporation, the ultimate Parent 
Corporation; provided, however, that, if the election, or nomination for election by the Company’s common stockholders, 
of any new director was approved by a vote of at least two-thirds of the Incumbent Board, such new director shall, for 
purposes of this Agreement, be considered a member of the Incumbent Board; and provided, further, however, that no 
individual shall be considered a member of the Incumbent Board if such individual initially assumed office as a result 
of an actual or threatened solicitation of proxies or consents by or on behalf of a Person other than the board of directors 
of the Company (a “Proxy Contest”), including by reason of any agreement intended to avoid or settle any Proxy 
Contest; or 

(iii) The consummation of:

(i) A merger, consolidation or reorganization (1) with or into the Company or (2) in which 
securities of the Company are issued (a “Merger”), unless such Merger is a “Non-Control Transaction.”  A “Non-Control 
Transaction” shall mean a Merger in which:

(A) the stockholders of the Company immediately before such Merger own directly or indirectly 
immediately following such Merger at least fifty percent (50%) of the combined voting power of the outstanding 
voting securities of (x) the Surviving Corporation, if there is no Parent Corporation or (y) if there is one or 
more than one Parent Corporation, the ultimate Parent Corporation; 

(B) the individuals who were members of the Incumbent Board immediately prior to the 
execution of the agreement providing for such Merger constitute at least a majority of the members of the 
board of directors of (x) the Surviving Corporation, if there is no Parent Corporation, or (y) if there is one or 
more than one Parent Corporation, the ultimate Parent Corporation; and 

(C) no Person other than (1) the Company, (2) any Related Entity, or (3) any employee benefit 
plan (or any trust forming a part thereof) that, immediately prior to the Merger, was maintained by the Company 
or any Related Entity, or (4) any Person who, immediately prior to the Merger had Beneficial Ownership of 
twenty percent (20%) or more of the then outstanding Shares or Voting Securities, has Beneficial Ownership, 
directly or indirectly, of twenty percent (20%) or more of the combined voting power of the outstanding voting 
securities or common stock of (x) the Surviving Corporation, if fifty percent (50%) or more of the combined 
voting power of the then outstanding voting securities of the Surviving Corporation is not Beneficially Owned, 
directly or indirectly by a Parent Corporation, or (y) if there is one or more than one Parent Corporation, the 
ultimate Parent Corporation;

(ii) A complete liquidation or dissolution of the Company; or

(iii) The sale or other disposition of all or substantially all of the assets of the Company and its 
subsidiaries taken as a whole to any Person (other than (x) a transfer to a Related Entity, (y) a transfer under conditions 
that would constitute a Non-Control Transaction, with the disposition of assets being regarded as a Merger for this 
purpose or (z) the distribution to the Company’s stockholders of the stock of a Related Entity or any other assets).

Notwithstanding the foregoing, a Change in Control shall not be deemed to occur solely because any Person (the 
“Subject Person”) acquired Beneficial Ownership of more than the permitted amount of the then outstanding Shares 
or Voting Securities as a result of the acquisition of Shares or Voting Securities by the Company which, by reducing 
the number of Shares or Voting Securities then outstanding, increases the proportional number of shares Beneficially 
Owned by the Subject Persons; provided, that if a Change in Control would occur (but for the operation of this sentence) 
as a result of the acquisition of Shares or Voting Securities by the Company and, after such share acquisition by the 
Company, the Subject Person becomes the Beneficial Owner of any additional Shares or Voting Securities and such 
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Beneficial Ownership increases the percentage of the then outstanding Shares or Voting Securities Beneficially Owned 
by the Subject Person, then a Change in Control shall occur.

(d) Code.  “Code” means the Internal Revenue Code of 1986, as amended from time to time, and the 
Treasury Regulations and other interpretive guidance issued thereunder.

(e) Disability.  For purposes of this Agreement, “Disability” means, as a result of a physical or mental 
injury or illness, Employee is unable to perform the essential functions of Employee’s job with reasonable 
accommodation for a period of (i) ninety (90) consecutive days or (ii) one hundred and twenty (120) days in any twelve 
(12) month period. Any question as to the existence of a Disability to which the Employee and the Company cannot 
agree will be determined in writing by a qualified independent physician mutually acceptable to Employee and the 
Company.  If Employee and the Company cannot agree as to a qualified independent physician, each will appoint a 
physician and those two physicians will select a third who shall make such determination in writing.  This written 
determination of Disability will be final and conclusive for all purposes under this Agreement.

(f) Good Reason.  “Good Reason” means the occurrence of any of the following events or conditions 
without Employee’s prior written consent:

(i) a material diminution in Employee’s title, position or reporting responsibility;

(ii) a material diminution in Employee’s authority, duties or responsibilities;

(iii) a material diminution in Employee’s total available  compensation, rather than 
any of the parts individually;

(iv) failure of the Board or the relevant committee thereof to nominate the Employee 
for election as a member of the Board of Directors of the Company whenever his term as such a member 
shall expire;

(v) a material change in the geographic location at which Employee must perform 
services for the Company (and the Company and Employee hereby agree that any involuntary relocation 
of Employee’s principal place of business to a location outside of the New York metropolitan area would 
constitute a material change); 

(vi) the inability of the Company to maintain a minimum of two million dollars 
($2,000,000) of Directors & Officers Insurance; or 

(vii) any other action or inaction that constitutes a material breach by the Company or 
any successor or affiliate of its obligations to Employee under this Agreement.

Employee must provide written notice to the Company of the occurrence of any of the foregoing events or conditions 
without Employee’s prior written consent within fifteen (15) days after the Employee has received knowledge of the 
occurrence of such event. The Company or any successor or affiliate will have a period of thirty (30) days to cure such 
event or condition after receipt of written notice of such event or condition from Employee. Any voluntary termination 
of Employee’s employment for “Good Reason” following such thirty (30) day cure period must occur no later than the 
date that is five (5) days following the initial occurrence of such event or condition which occurred without Employee’s 
prior written consent. 

2. Services to Be Rendered.

(a) Duties and Responsibilities.  Employee shall serve as President and Chief Executive Officer of the 
Company, commencing on July 24, 2015. Employee shall report directly to the Board of Directors and its committees. 
Employee shall perform those duties and have such authority and powers as are customarily associated with the office 
of a Chief Executive Officer of a company engaged in a business similar to the business of the Company.  The Company 
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shall elect Employee, and Employee hereby consents to serve as a director of Company, without any additional salary 
or compensation.  Employee’s primary place of work shall be the Company’s principal place of business in Melville, 
New York, or such other location as directed by the Board (but not in violation of Section 1(f)(v) of this Agreement).

(b) Exclusive Services. Employee shall at all times faithfully, diligently, and to the best of his ability, 
perform the lawful duties that may be assigned to Employee hereunder and, except during vacation periods or absences 
due to temporary illnesses, shall devote substantially all of his productive time and efforts to the performance of such 
duties. In no case will Employee be requested or directed to perform any act that is in violation of applicable law. 
Subject to the terms of Section 9 of this Agreement, this shall not preclude Employee from (i) devoting reasonable time 
to personal and family investments, (ii) serving on non-profit and corporate boards and committees, (iii) participating 
in industry associations, and (iv) delivering lectures, fulfilling speaking engagements, or teaching at educational 
institutions, provided such activities do not interfere with his duties to the Company, or do not present a conflict of 
interest with respect to the Company’s products or services, as determined in good faith by the Board of Directors. 

3. Term. Subject to Section 5 hereof, this Agreement will automatically renew every twelve (12) months  (the 
“Term”), unless either party gives notice to the other party that it will not renew the agreement at least sixty (60) days 
prior to the end of the Term.

4. Compensation and Benefits. 

The Company shall pay or provide, as the case may be, to Employee the compensation and other benefits and 
rights set forth in this Section 4.

(a) Base Salary.  The Company shall pay Employee a base salary during each year of this Agreement of 
$475,000 per year in cash (the “Base Salary”), payable at such intervals as the Company pays employee salaries 
generally, with annual evaluations of the Employee’s Base Salary based upon the Employee’s performance and other 
criteria as determined by the Compensation Committee of the Board of Directors.   

(b) Bonus.  If, during the Term, the Company institutes a bonus plan for senior executives, the Employee 
shall be entitled to participate in such plan.

(c) Benefits.  Employee is entitled to participate in and receive benefits under all the Company’s benefit 
plans and arrangements, including, without limitation, group disability, life insurance, health insurance, and retirement 
and pension plans, and any employee benefit plan or arrangement made available in the future by the Company to any 
of its senior Employees generally, subject to and on a basis consistent with the terms, conditions and overall 
administration of such plans and arrangements. 

(d) Expenses.  The Company shall reimburse Employee for reasonable out-of-pocket business expenses 
incurred in connection with the performance of his duties hereunder, provided such expenses conform to any travel 
and expense plan adopted by the Company during the Term that is applicable to all United States employees of the 
Company, including but not limited to (i) annual memberships in business organizations and associations, subject to 
Employee furnishing the Company with evidence in the form of receipts satisfactory to the Company substantiating 
the claimed expenditures. 

(e) Vacation.  The Company shall provide Employee with paid vacation in accordance with the 
Company’s policies. 

(f) Restricted Stock.  The Compensation Committee shall grant Employee at its first meeting following 
July 24, 2015 500,000 restricted shares of the Company’s common stock (the “Restricted Shares”), pursuant to the 
2006 Plan.  The Restricted Shares will vest and the restrictions thereon will lapse as follows (1) fifty percent (50%) 
when the closing trading price of the Company’s Common Stock on its principal trading market is at or greater than 
the amount set forth in Schedule A for ninety (90) consecutive trading days; and (2) one hundred percent (100%) when 
the closing trading price of the Company’s Common Stock on its principal trading market is at or greater than the 
amount set forth in Schedule A for ninety  (90) consecutive trading days .  In the event of a Change of Control, as 
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defined under Section 1(c) of this Agreement, during the term of the Employee’s employment with Company, or 
Termination without Cause or for Good Reason all of Employee’s unvested Restricted Shares shall automatically vest 
on the date of such Change of Control or Termination without cause or for Good Reason.  If, at any time after any 
portion of the Restricted Shares has vested, the Restricted Shares are not registered with the Securities and Exchange 
Commission, the Employee shall be entitled to “piggy-back” registration rights on all registrations of the Company.

(g) Provisions Applicable to Reimbursements.  To the extent that any payments or reimbursements 
provided to Employee under this Agreement are deemed to constitute compensation to which Treasury Regulation 
Section 1.409A-3(i)(1)(iv) would apply, such amounts shall be paid or reimbursed to Employee promptly, but in no 
event later than December 31 of the year following the year in which the expense is incurred. The amount of any such 
payments eligible for reimbursement in one year shall not affect the payments or expenses that are eligible for payment 
or reimbursement in any other taxable year, and Employee’s right to such payments or reimbursement shall not be 
subject to liquidation or exchange for any other benefit.

(h) Taxes.  Employee acknowledges that Employee has sole responsibility for the payment of all federal, 
state and local taxes, if any, on all compensation and benefits.

5. Termination; Notice to Executive; Consequences of Termination.

(a) Notwithstanding any provision of this Agreement to the contrary, the employment of the Executive 
hereunder will terminate on the date of the first of the following to occur (the “Termination Date”):

(i) the date of the Executive’s death;

(ii) the date on which the Employee receives the written determination of the 
independent physician and the Company’s notice of termination on account of Disability;

(iii) the date on which the Company gives the Employee written notice of termination 
for Cause; 

(iv) ten (10) days after the date on which the Company gives the Employee written 
notice of termination without Cause; 

(v) five (5) days after the Employee gives written notice of his  resignation from the 
Company for Good Reason (i.e., following the applicable cure period);

(vi) the date on which the Employee gives written notice of his resignation without 
Good Reason; 

(vii) the non-renewal of the Agreement.

(b) In lieu of any other remedies available to the Employee, and in exchange for a written general release 
of the Company and its employees, officers and directors, Employee shall be entitled to receive the following payments 
and benefits upon termination of employment:

(viii) Termination without Cause or for Good Reason.  If Employee’s employment is 
terminated by the Company without Cause or by Employee for Good Reason, the Company shall provide 
Employee:

(A) his fully earned but unpaid Base Salary, when due, through the Termination Date at the 
rate then in effect, plus all other amounts which Employee earned and accrued under any compensation plan 
of the Company at the time of termination; 
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(B) a lump sum cash payment equal to: twelve (12) months of the Employee’s annual Base 
Salary, up to a maximum of $475,000, payable within fifteen (15) days following the Termination Date, plus, 
in addition, if the Employee’s employment is terminated by the Company without Cause or by Employee for 
Good Reason prior to July 24, 2016, the Employee shall be entitled to be paid his full Base Salary through 
July 24, 2016; 

(C) a pro rata portion of any Bonus earned and payable; and

(D) as permitted by law, the Company shall pay all COBRA benefits through July 24, 2017, 
then subsequently, the Employee shall have the right to COBRA benefits, at Employer’s cost.

provided, however, the Employee will not be entitled to receive any payments or benefits under this Section 5(b)(i) 
if the Employee has received the Change of Control Severance Benefits payments from the Company under the plan 
in effect as of the date of this Agreement (the 2005 Amended and Restated Key Executive Severance and Protection 
Plan, amended as of April 1, 2014). 

(ix) Termination as a result of Death.  If Employee's employment is terminated as a 
result of death, the Company shall provide Employee’s estate his fully earned but unpaid Base Salary, 
when due, through the Termination Date at the rate then in effect, plus all other amounts which Employee 
earned and accrued under any compensation plan of the Company at the Termination Date.

(x) Termination for Cause or Voluntary Resignation without Good Reason.  If 
Employee’s employment is terminated by the Company for Cause or by Employee without Good Reason,  
except as otherwise set forth in this Agreement, the Company shall not have any other or further obligations 
to Employee under this Agreement (including any financial obligations), except that the Company shall 
pay Employee (i) Employee’s fully earned but unpaid Base Salary, through the Termination Date at the 
rate then in effect, and (ii) all other amounts or benefits  earned and accrued by Employee  under any 
compensation, retirement or benefit plan  of the Company at the Termination Date in accordance with the 
terms of such plans or practices, including, without limitation, any continuation of benefits required by 
COBRA or other applicable law, such benefits continuation to be at Employee’s cost.

(xi) Termination Due to Expiration of Agreement.  If the Term of this agreement 
expires and the parties do not enter into a subsequent agreement extending Employee’s employment as 
President and Chief Executive Officer, the Company shall provide Employee: 

(A) his fully earned but unpaid Base Salary, when due, through the Termination Date at the 
rate then in effect, plus all other amounts which Employee earned and accrued under any compensation plan 
of the Company at the time of termination; and

(B) the right to COBRA benefits, at Employee’s cost;

 

(c) Delay of Payments.  Notwithstanding anything herein to the contrary, to the extent any payments to 
Employee, or his estate pursuant to Section 5 are treated as non-qualified deferred compensation subject to Section 
409A of the Code, then (i) no amount shall be payable pursuant to such section unless Employee’s termination of 
employment constitutes a “separation from service” with the Company (as such term is defined in Treasury Regulation 
Section 1.409A-1(h) and any successor provision thereto) (a “Separation from Service”), and (ii) if at the time of 
Employee’s Separation from Service Employee is a “specified employee” as defined in Section 409A of the Code, as 
determined by the Company in accordance with Section 409A of the Code, and the deferral of the commencement of 
any payments or benefits otherwise payable hereunder as a result of such termination of employment is necessary in 
order to prevent any accelerated or additional tax under Section 409A of the Code, then the Company will defer the 
commencement of the payment of any such payments or benefits hereunder (without any reduction in such payments 
or benefits ultimately paid or provided to Employee) until the date that is six (6) months following Employee’s Separation 
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from Service (or such earlier date as is permitted under Section 409A of the Code); provided, however, that the Company 
shall use its reasonable efforts to minimize such deferral and the dollar amount of payments or benefits so impacted.

6. Certain Covenants. 

(a) Return of Company Property The Employee agrees that following the termination of his 
employment for any reason, he will return all property of the Company which is then in or thereafter comes into the 
Employee’s possession, including, but not limited to, mobile equipment, documents, contracts, agreements, plans, 
photographs, books, notes, data stored electronically on tapes, computer disks or in any other manner and all copies of 
the foregoing as well as any other materials or equipment supplied by the Company to the Employee.

(b) Confidentiality.  

(i) The Employee acknowledges that he has already had access to the Confidential 
Information (as hereinafter defined) of the Company, and that he will come into possession of additional 
Confidential Information in connection with his employment as President and Chief Executive Officer.  
The Employee will treat and hold as confidential all of the Confidential Information of the Company and 
refrain from disclosing or using any of the Confidential Information of the Company except in connection 
with his employment, and except as otherwise required hereunder or as may be required by law.  If, in the 
absence of a protective order or the receipt of a waiver hereunder, the Employee is compelled to disclose 
any Confidential Information under any court order, the Employee may disclose the Confidential 
Information; provided, however, that the Employee will use his best efforts to obtain, at the request and 
expense of Company, an order or other assurance that confidential treatment will be accorded to such 
portion of the Confidential Information required to be disclosed as the Company will designate. 

(ii) In the event of any breach by the Employee of any provision of Section 6(b) 
herein, the Company will be entitled to injunctive or other equitable relief, restraining the Employee from 
using or disclosing any Confidential Information in whole or in part, or from engaging in conduct that 
would constitute a breach of the obligations of the Employee under Section 6(b).  Such relief will be in 
addition to and not in lieu of any other remedies that may be available, including an action for the recovery 
of damages.  The provisions set forth in Section 6(b) will survive the termination of this Agreement. 

(iii) For purposes of this Agreement, “Confidential Information” means with respect 
to the Company any and all confidential or proprietary information and trade secrets of the Company 
including all information of any nature and in any form which at the time or times concerned is not in the 
public domain (other than because of illegal or unauthorized disclosure) and which relates to any one or 
more of the aspects of the Company’s business (including, but not limited to, the assets of the Company), 
and accounts, pricing policies, customer lists, referral lists, supplier lists, computer software and hardware, 
or any other materials relating to the Company's business or Company's customers or any trade secrets or 
Confidential Information, including, without limitation, any business or operational methods, know-how, 
marketing plans or strategies, business acquisition plans, financial or other performance data, personnel 
and other policies of Company, whether generated by the Employee or by any other person.  

(c) Non-Competition.  

(i) During the Agreement, and for One (1) year thereafter, unless the Employee is 
terminated without Cause or resigns for Good Reason, the Employee will not, directly or indirectly, alone 
or as a partner, joint venturer, officer, director, employee, consultant, agent, independent contractor or 
stockholder of any entity (other than passive stockholdings of less than two (2%) per cent of the outstanding 
equity of an entity whose securities are registered under the Securities Act of 1933, as amended),  engage 
in any business activity which is in competition with the Company.  For purposes of this Agreement, a 
business activity is in competition with the Company if in any manner involves the development and/or 
marketing of computer hardware and/or software for data protection or storage management.
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(ii) The Employee acknowledges that a breach or threatened breach of the provisions 
contained in this Section 6(c) will cause the Company irreparable injury.  The Employee therefore agrees 
that the Company will be entitled, in addition to any other right or remedy, to a temporary, preliminary 
and permanent injunction, without the necessity of proving the inadequacy of monetary damages or the 
posting of any bond or security, enjoining or restraining the Employee from any such violation or threatened 
violations.

(d) Ability to Enter into Agreement.  The Employee represents and warrants that his services for the 
Company and the execution and delivery of this Agreement and compliance with all the terms of this Agreement does 
not and will not breach any written or oral agreement he has entered into relating to intellectual property, non-competition, 
non-solicitation, or that would  otherwise prohibit or restrict in any way the Employee’s obligations under this 
Agreement.  The Employee has not and will not enter into any written or oral agreement in conflict with this Agreement.

(e) Inventions.  With respect to Inventions (including but not limited to software) made or conceived by 
the Employee, whether or not during the hours of his employment or with the use of the Company's facilities, materials 
or personnel, either solely or jointly with others during the Employee’s employment by the Company:

(i) The Employee shall inform the Company promptly and fully of such Inventions by written report, 
setting forth in detail the procedures employed and the results achieved.  A report shall be submitted by the Employee 
upon completion of any studies or research projects undertaken on the Company's behalf whether or not in the Employee's 
opinion a given project has resulted in an Invention.

(ii) The Employee shall apply, at the Company's request and expense, for the United States and/or 
foreign letters patent or other registrations either in the Employee's name or otherwise, as the Company shall desire.  

(iii) The Employee hereby assigns and agrees to assign to the Company all of his right and interest 
to any and all such Inventions and to make applications for United States and/or foreign letters patent or other registrations 
granted upon such Invention.

(iv) The Employee shall acknowledge and deliver promptly to the Company, without charge to the 
Company, but at its expense, such written instruments and do such other acts in support of his inventorship, as may be 
necessary in the opinion of the Company to obtain and maintain United States and/or foreign letters patent or other 
registration and to vest the entire right in such Inventions, patents and patent applications in the Company. The Employee 
agrees that if the Company is unable because of the Employee’s mental or physical incapacity or unavailability or for 
any other reason to secure the Employee’s signature to apply for or to pursue any application for any United States or 
foreign patents or copyright registrations covering Inventions assigned to the Company as above, the Employee hereby 
irrevocably designates and appoints the Company and its duly authorized officers and agents as the Employee’s agent 
and attorney in fact, to act for and in the Employee’s behalf and stead to execute and file any such applications and to 
do all other lawfully permitted acts to further the application for, prosecution, issuance, maintenance or transfer of 
letters patent or copyright registrations thereon with the same legal force and effect as if originally executed by the 
Employee.  The Employee hereby waives and irrevocably quitclaims to the Company any and all claims, of any nature 
whatsoever, which the Employee now or hereafter may have for infringement of any and all proprietary rights assigned 
to the Company.

(v) The Company shall also have the right to use in its business, and to make, use, and 
sell products and/or services derived from any Inventions, discoveries, concepts and ideas, whether or not patentable, 
including, but not limited to applications, methods, formulas and techniques, as well as improvements or , 
whether or not within the scope of Inventions, but which are obtained, created or made by the Employee during the 
Employment Period, without payment of any additional compensation to the Employee.

(vi) For the purposes of this Employment Agreement, "Inventions" means discoveries, concepts and 
ideas, whether patentable or not, including but not limited to processes, methods, formulas and techniques as well as 
improvements or .
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(f) It is the desire and intent of the parties that the provisions of this Section 6 shall be enforced to the 
fullest extent permissible under the laws and public policies applied in each jurisdiction in which enforcement is sought.  
Accordingly, if any particular provision of this Section 6 shall be adjudicated to be invalid or unenforceable, such 
provision of this Section 6 shall be deemed amended to delete from the portion thus adjudicated to be invalid or 
unenforceable, such deletion to apply only with respect to the operation of such provisions of this Section 6 in the 
particular jurisdiction in which such adjudication is made and, further, only to the extent required in order for this 
Section 6 to be enforceable.

(g) If the Company institutes a proceeding to the enforce its rights under this Section 6, and it is finally 
determined, following the exhaustion of any or all appeals, that the Employee did not violate the terms of this Section 
6, then the Company shall reimburse the Employee for his reasonable attorney’s fees and costs for the cost of the 
Employee’s successful defense.

7. Indemnification.  The Company will indemnify the Employee to the extent set forth in the Company’s charter 
and by-laws and by applicable law. 

8. Entire Agreement; Amendment; Waiver; and Pre-emption.  This Agreement constitutes the entire Agreement 
between the parties hereto with respect to the subject matter thereof and merges and supersedes all prior understandings 
or agreements between the parties.  This Agreement may not be amended, changed or modified absent a writing signed 
by both parties or, with respect to a waiver, signed by the party to be charged.  This Agreement will be binding upon 
and inure to the benefit of the heirs, executors, administrators, successors and permitted assigns of the parties hereto.  
The Company’s failure to enforce any provision of this Agreement will not constitute a waiver of its right to enforce 
such provision.  In the event of any conflict between the terms of this Agreement and the terms of any other employment 
related plan or agreement, including but not limited to the Option Agreement, the terms of this Agreement will prevail.

9. Assignment.  Except as expressly provided herein, neither this Agreement nor any of the rights or obligations 
hereunder may be assigned or delegated by any party hereto without the express written consent of the other party 
hereto, provided, however, that no consent will be required for the assignment to any successor to all or substantially 
all of the Company’s assets or business (whether by purchase, merger, consolidation or otherwise).

10. Severability.  If any of the covenants or other provisions in this Agreement is hereafter construed to be invalid 
or unenforceable, it is the intention of the parties that the same will not affect the remainder of the covenant or covenants 
or other provisions, which will be given full effect without regard to the invalid portions.  It is the intention of the 
parties that this Agreement be enforced to the fullest extent permitted by law.  Accordingly, if any court construes any 
provision or clause of this Agreement, or any portion thereof, to be illegal, void or unenforceable because of the scope 
of such covenant or provision, it is the intention of the parties that the Court will modify such a provision to render its 
scope legal and enforceable to the maximum extent permitted by law and, in its modified form, such provision will 
then be enforceable and will be enforced.

11. Section 409A Compliance. This Agreement is intended to comply with Internal Revenue Code Section 409A 
and final Treasury regulations.

12. Notices.  All notices provided for in this Agreement will be in writing signed by the party giving such notice 
sent by (i) registered or certified mail, return receipt requested, (ii) any prepaid overnight courier delivery service then 
in general us, (iii) hand or (iv) facsimile transmission or similar means of communication if such transmission of such 
notice is confirmed immediately by any of the other means set forth above, as follows:
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If to the Company: c/o FalconStor Software, Inc.
2 Quadrangle, Suite 2S01
Melville, New York 11747
Attention: Chief Financial Officer

If to the Employee: Gary Quinn
2 Pheasant Run
Old Field, NY  11733

  
or at such other address as will be indicated to either party in writing.  Notice of change of address will be effective 
only upon receipt. A notice provided in the manner required herein will be deemed given : (i) if delivered personally, 
upon delivery; (ii) if sent by overnight courier, on the first business day after it is sent; (iii) if mailed, three business 
days after mailing; and (iv) if sent by fax, upon actual receipt of the fax or confirmation thereof (whichever is first).  

13. Governing Law; Jurisdiction. This Agreement will be governed and construed in accordance with the laws of 
the State of New York applicable to agreements executed and to be performed wholly within such State, without regard 
to any principles of conflicts of law. Each party agrees that any action or proceedings relating to this Agreement seeking 
injunctive relief or enforcement of an arbitration award may be instituted against such party in any appropriate court 
in the State of New York and hereby irrevocably submits to the jurisdiction of the State and Federal courts of the State 
of New York located in New York, Nassau or Suffolk counties and waives any claim of forum non conveniens with 
respect thereto.

14. Descriptive Headings.  The Section headings contained herein are for reference purposes only and will not in 
any way affect the meaning or interpretation of this Agreement.

15. Counterparts.  This Agreement may be executed in one or more counterparts, which, together, will constitute 
one and the same agreement.

SIGNATURE PAGE FOLLOWS
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EMPLOYMENT AGREEMENT

SIGNATURE PAGE

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the date first written above.

FALCONSTOR SOFTWARE, INC.

By: /s/ Eli Oxenhorn
Eli Oxenhorn
Chairman of the Board of Directors

/s/ Gary Quinn
Gary Quinn



Exhibit 10.2

INDEPENDENT CONTRACTOR SERVICES AGREEMENT

This Agreement is made and entered into on 24th of July, 2015 (the “Effective Date”) between FalconStor Software, Inc., a 
Delaware corporation and its successors or assignees (“Client” or the “Company”) and  RFN Prime Marketing, Inc., a Delaware 
LLC (the “Contractor”).  The parties agree as follows:

1. ENGAGEMENT OF SERVICES.  

1.1 Client may from time to time issue Project Assignment(s) in the form attached to this Agreement as Schedule A.  
Subject to the terms of this Agreement, Contractor will, to the best of its ability, render the services set forth in Project 
Assignment(s) accepted by Contractor (the “Project(s)”) by the completion dates set forth therein.  The manner and means by 
which Contractor chooses to complete the Projects are in Contractor's sole discretion and control.  Contractor agrees to exercise 
the highest degree of professionalism, and to utilize its expertise and creative talents in completing such Projects.  In completing 
the Projects, Contractor agrees to provide and maintain its own equipment, tools and other materials at its own expense.  Client 
will make its facilities and equipment available to Contractor at mutually agreeable times.  Contractor shall perform the services 
necessary to complete the Projects in a timely and professional manner consistent with industry standards, and at a location, 
place and time that the Contractor deems appropriate.  

1.2 Contractor may not subcontract or otherwise delegate its obligations under this Agreement without Client's prior 
written consent.  Before any employee, consultant or subcontractor of Contractor performs services in  connection with this 
Agreement, each such employee, consultant and subcontractor must enter into a written agreement expressly for the benefit 
of Client containing provisions substantially equivalent to this Section 1.2 and to Sections 9 (No Conflict), 11 (Trade Secrets 
and Intellectual Property Rights) and 12.12 (Confidentiality).

2. COMPENSATION.  Client will pay Contractor a fee for services rendered under this Agreement as set forth in 
Schedule A and also for reimbursable expenses provided Contractor has furnished such documentation for expenses as Client 
reasonably requested and in accordance with Client’s Business Travel, Entertainment and Expense Reimbursement Policy 
attached as Schedule C.  Upon termination of this Agreement for any reason, Contractor will be paid for reimbursable expenses 
in accordance with the preceding sentence.  

3. INDEPENDENT CONTRACTOR RELATIONSHIP.  

3.1 Contractor’s relationship with Client will be that of an independent contractor and nothing in this Agreement 
should be construed to create a partnership, joint venture, or employer-employee relationship.  Contractor is not the agent of 
Client and is not authorized to make any representation, contract, or commitment, express or implied, on behalf of Client 
unless specifically requested or authorized in writing to do so by Client.  Contractor will not be entitled to any of the benefits 
that Client may make available to its employees, such as group insurance, profit-sharing or retirement benefits.  Contractor 
will be solely responsible for and will file, on a timely basis, all tax returns and payments required to be filed with or made 
to any federal, state or local tax authority with respect to Contractor’s performance of services and receipt of fees under this 
Agreement.  Contractor will be solely responsible for and must maintain adequate records of expenses incurred in the course 
of performing services under this Agreement.  Because Contractor is an independent contractor, Client will not withhold or 
make payments for social security or employee payroll taxes; make unemployment insurance or disability insurance 
contributions; or obtain worker’s compensation insurance on Contractor’s behalf.  Contractor agrees to accept exclusive liability 
for complying with all applicable state and federal laws governing self-employed individuals, including obligations such as 
payment of taxes, social security, disability and other contributions based on fees paid to Contractor, its agents or employees 
under this Agreement.  Contractor hereby agrees to indemnify and defend Client against any and all such taxes or contributions, 
including penalties and interest.  

3.2 The Contractor agrees to abide by the Client Code of Business Conduct attached as Schedule B.  In addition, 
the Contractor acknowledges that any sales by him of Company Common Stock can only be made in accordance with the 
Company’s insider trading policy and during open trading windows of the Company.



3.3 Client will not be responsible for any out-of-pocket expenses incurred by or on behalf of the Contractor 
unless previously agreed upon and in direct relation to this Agreement.  Any reimbursable travel and entertainment expenses 
will be reimbursed in accordance with Client’s Business Travel, Entertainment and Reimbursement Policy as attached in 
Schedule C.  Client reserves the right in its sole discretion to change or modify its Business Travel, Entertainment and 
Reimbursement Policy at any time.  Contractor shall not submit invoices for expenses to Client more frequently than monthly. 

4. CONTRACTOR REPRESENTATIONS AND WARRANTIES.  Contractor hereby represents and warrants that 
(a) Contractor has full right and power to enter into and perform this Agreement without the consent of any third party; 
(b) Contractor’s services and completion of the Projects under this Agreement do not violate any agreement or obligation 
between Contractor and any third party; (c) there is no other contract or duty on Contractor’s part now in existence inconsistent 
with this Agreement; (d) during the term of this Agreement, Contractor agrees not to accept work or enter into a contract or 
accept an obligation that would cause Contractor to not perform Contractor’s obligations under this Agreement or the scope 
of services for Client or that would cause a breach of this Agreement; (e) Contractor’s services and completion of the Projects 
under this Agreement will not infringe any copyright, patent, trade secret, or other proprietary right held by any third party; 
(f) the services provided by the Contractor shall be performed in a professional manner, and shall be of a high grade, nature, 
and quality, shall be performed in a timely manner and shall meet deadlines agreed between Client and Contractor; and (g) 
Contractor will take all reasonably necessary precautions to prevent injury to any persons (including employees of Client) or 
damage to property (including Client’s property) during the term of this Agreement.

5. INDEMNIFICATION.  Contractor will indemnify, defend, and hold harmless Client and its successors, officers, 
directors, employees, sublicensees, customers and agents from any and all actions, causes of action, claims, demands, losses, 
liabilities, damages, expenses and costs (including attorneys’ fees and court costs) which result from a breach or alleged breach 
(“Claim”) of this Agreement by Contractor, provided that Client gives Contractor written notice of any such Claim within 10 
days of actual or constructive notice of such claim and Contractor has the right to participate in the defense of any such Claim 
at its expense.  

6. TERMINATION.

6.1 Termination by Client.   Client may terminate this Agreement for any reason on fifteen (15) days prior 
written notice to Contractor. Notwithstanding the foregoing, the Contractor is entitled to receive any vested restricted stock 
in accordance with the terms and conditions of Note 5 and Note 3 of Schedule A.

6.2 Termination by Contractor.  Contractor may terminate this Agreement at any time that there is no 
uncompleted Project Assignment in effect upon fifteen (15) days’ prior written notice to Client.

6.3 Termination Upon Expiration. This Agreement shall terminate automatically, without any action of either 
of the parties, twenty four (24) months after the date hereof.

7. RETURN OF CLIENT PROPERTY. All information relating to the business activities of Client or its 
customers or suppliers, which includes, without limitation, all documents, drawings, blueprints, manuals, letters, notebooks, 
reports, sketches, formulae, memoranda, records, files, computer programs, machine listings, data, costs, profits, market, sales, 
customer lists and other lists or the like whether furnished to Contractor by Client or made by Contractor in the performance 
of services under this Agreement, are and shall remain exclusive property of Client.  Contractor agrees to deliver promptly all 
Client’s property and all copies thereof in Contractor’s possession or custody to Client at any time upon Client’s request.  Upon 
termination of this Agreement for any reason or in any manner, Contractor agrees to deliver such Client property described 
herein, together with any other of Client’s property then in Contractor’s possession, except as Client may, by prior written 
permission, allow Contractor to retain.  

8. NONINTERFERENCE WITH BUSINESS. During and for a period of two (2) years immediately following 
termination of this Agreement, Contractor agrees not to interfere with the business of the Client in any manner.  By way of 
example and not of limitation, Contractor agrees not to solicit or induce any employee or independent contractor to terminate 
an employment, contractual or other relationship with the Client. 



9. NO CONFLICT OF INTEREST.

9.1 Contractor agrees during the term of this Agreement not to accept work or enter into a contract or accept an 
obligation that would cause Contractor to not perform Contractor’s obligations under this Agreement or the scope of services 
for Client or that would cause a breach of this Agreement.

9.2 Contractor warrants that to the best of its knowledge, there is no other contract or duty on his part now in existence 
inconsistent with this Agreement, unless a copy of such contract or a description of such duty is attached to this Agreement 
as Schedule B.

10. CODE OF CONDUCT.

Contractor shall abide, in all material respects, by the Code of Conduct set forth in Schedule B.

11. TRADE SECRETS AND INTELLECTUAL PROPERTY RIGHTS.

11.1 Disclosure of Inventions.  Contractor agrees to disclose promptly in writing to Client, or any person 
designated by Client, every computer program, trade secret, invention, discovery, improvement, copyrightable material, 
process, manufacturing technique, formula or know-how, whether or not patentable, which is conceived, made, reduced to 
practice, or learned by Contractor within the scope of any work performed for Client.  Contractor represents that its performance 
of all of the terms of this Agreement does not and will not breach any agreement to keep in confidence proprietary information, 
knowledge or data of a third party and Contractor will not disclose to Client, or induce Client to use, any confidential or 
proprietary information belonging to third parties unless such use or disclosure is authorized in writing by such owners. 

11.2 Assignment of Copyrightable Works and Inventions.  

(A) To the extent any inventions, technologies, reports, memoranda, studies, writings, articles, plans, 
designs, specifications, exhibits, software code, or other materials prepared by Contractor in the performance 
of services under this Agreement include material subject to copyright protection, such materials have been 
specially commissioned by Client and they shall be deemed “work for hire” as such term is defined under 
U.S. copyright law.  To the extent any such materials do not qualify as “work for hire” under applicable law, 
and to the extent they include material subject to copyright, patent, trade secret, or other proprietary rights 
protection, Contractor hereby irrevocably and exclusively assigns to Client, its successors, and assigns, all 
right, title, and interest in and to all such materials.  To the extent any of Contractor rights in the same, 
including without limitation any moral rights, are not subject to assignment hereunder, Contractor hereby 
irrevocably and unconditionally waives all enforcement of such rights.  All documents, magnetically or 
optically encoded media, and other tangible materials created by Contractor as part of its services under this 
Agreement shall be owned by Client.

(B) Client will not have rights to any invention conceived or reduced to practice by Contractor for 
which no equipment, supplies, facility, or trade secret information of Client was used and which was 
developed entirely on Contractor’s own time, and (1) which does not relate (a) to Client’s business or (b) 
to Client’s actual or demonstrably anticipated research or development, or (2) which does not result from 
any work performed by Contractor for Client.

(C) Contractor agrees to assist Client in any reasonable manner to obtain and enforce for Client’s benefit 
patents, copyrights, and other property rights in any and all countries, and Contractor agrees to execute, 
when requested, patent, copyright or similar applications and assignments to Client and any other lawful 
documents deemed necessary by Client to carry the purpose of this Agreement.  Contractor further agrees 
that the obligations and undertakings under Section will continue beyond the termination of Contractor’s 
service to Client.  If called upon to render assistance under this Section, Contractor will be entitled to a fair 
and reasonable fee in addition to reimbursement of expenses incurred at the prior written request of Client.



(D) Contractor agrees to execute upon Client’s request a signed transfer of inventions or copyrights 
therein to Client in a form reasonably acceptable to Client for all inventions subject to copyright protection 
that result from Contractor’s work for Client under this Agreement.  

12. GENERAL PROVISIONS.

12.1   Governing Law.  This Agreement will be governed and construed in accordance with the laws of the State of 
Delaware, as applied to transactions taking place wholly within Delaware between Delaware residents.  Each party hereby 
expressly consents to the exclusive personal and subject matter jurisdiction of the state and Federal courts located in the Federal 
Eastern District of New York, State of New York, for any lawsuit based upon, arising from or related to this Agreement.  
Contractor agrees that process may be served on Contractor in any such action by mailing it to Contractor at the address shown 
on the signature page of this Agreement. 

12.2   Severability.  In case any one or more of the provisions contained in this Agreement shall, for any reason, be 
held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect the 
other provisions of this Agreement, and this Agreement shall be construed as if such invalid, illegal or unenforceable provision 
had never been contained herein.  If moreover, any one or more of the provisions contained in this Agreement shall for any 
reason be held to be excessively broad as to duration, geographical scope, activity or subject, it shall be construed by limiting 
and reducing it, so as to be enforceable to the extent compatible with the applicable law as it shall then appear.

12.3   No Assignment.  Neither this Agreement nor any of the rights or obligations of Contractor arising under this 
Agreement may be assigned or transferred by Contractor without Client’s prior written consent, and any such attempted 
assignment shall be void and of no effect.  This Agreement may be assigned by Client and shall be binding on Contractor and 
permitted assignees. 

12.4   Notices.  All notices, requests and other communications under this Agreement must be in writing, and must 
be mailed by registered or certified mail, postage prepaid and return receipt requested, or delivered by hand to the party to 
whom such notice is required or permitted to be given.  If mailed, any such notice will be considered to have been given 
three (3) business days after it was mailed, as evidenced by the postmark.  If delivered by hand, any such notice will be 
considered to have been given when received by the party to whom notice is given, as evidenced by written and dated receipt 
of the receiving party.  The mailing address for notice to either party will be the address shown on the signature page of this 
Agreement.  Either party may change its mailing address by notice as provided by this Section.

12.5   Legal Fees.  If any proceeding arises between the parties with respect to  this Agreement, the prevailing party 
in such proceeding shall be entitled to receive its reasonable attorneys’ fees, expert witness fees and out-of-pocket costs incurred 
in connection with such proceeding, in addition to any other relief it may be awarded.

12.6   Injunctive Relief.  A breach of any of the promises or agreements contained in this Agreement may result in 
irreparable and continuing damage to Client for which there may be no adequate remedy at law, and Client is therefore entitled 
to obtain injunctive relief without the necessity of posting bond or proving irreparable harm, as well as such other and further 
relief as may be appropriate.

12.7   Survival.  The following provisions shall survive termination of this Agreement: Sections 2, 4, 5, 6, 7, 8, 11, 
12 and Schedule A Note 3 and Note 5

12.8   Export.  Contractor agrees not to export, directly or indirectly, any U.S. source technical data acquired from 
Client or any products utilizing such data to countries outside the United States, which export may be in violation of the United 
States export laws or regulations.

12.9  Waiver.  No waiver by Client of any breach of this Agreement shall be a waiver of any preceding or succeeding 
breach.  No waiver by Client of any right under this Agreement shall be construed as a waiver of any other right.  Client shall 
not be required to give notice to enforce strict adherence to all terms of this Agreement.



12.10 Entire Agreement.  This Agreement is the final, complete and exclusive agreement of the parties with respect 
to the subject matter hereof and supersedes and merges all prior discussions between us.  No modification of or amendment 
to this Agreement, nor any waiver of any rights under this Agreement, will be effective unless in writing and signed by the 
party to be charged.  The terms of this Agreement will govern all Project Assignments and services undertaken by Contractor 
for Client.  

12.11  Headings.  Titles or headings to the sections of the Agreement are not part of the terms of this Agreement, but 
are inserted solely for convenience. 

12.12  Confidentiality.  Each party hereto agrees not to, and shall ensure that each of its stockholders shall not, make 
any disclosure to any third party (other than such party’s officers, directors, employees, agents and other representatives who 
have a need to know such information in furtherance of the transactions contemplated hereby) of the existence or contents of 
this Agreement, or the transactions contemplated hereby.  Contractor agrees during the term of this agreement and thereafter 
not to disclose to a third party any confidential information of Client which is learned, discovered, developed, or conceived 
by Contractor within the scope of the services and the completion of the Projects under this Agreement.  “Confidential 
Information” includes, but is not limited to, technical and business information relating to Client’s inventions or techniques, 
research and development, costs, profit or margin techniques, costs, finances, customers, sale and marketing, and future 
information and business plans.  Contractor’s obligations with respect to Client’s Confidential Information also extend to any 
third party’s proprietary or confidential information disclosed to Contractor in the course of providing services to Client.  
Contractor’s confidentiality obligations with respect to any portion of the Confidential Information as set forth above shall 
terminate when Contractor can document that : (a) it was in the public domain at the time it was communicated to Contractor 
by Client; or (b) it entered the public domain through no fault of Contractor subsequent to the time it was communicated to 
Contractor by Client; or (c) it was in Contractor’s possession free of any obligation of confidence at the time it was communicated 
to Contractor free of any obligation of confidence subsequent to the time it was communicated to Contractor by Client. 

12.13  Registration.  (a) Upon the written request of the Contractor, the Company shall prepare and file with the 
Securities and Exchange Commission (the “Commission”) a “shelf” Registration Statement covering the resale of all the 
restricted shares to be acquired by the Contractor for an offering to be made on a continuous basis pursuant to Rule 415. If 
for any reason the Commission does not permit all of the restricted shares to be included in such Registration Statement, then 
the Company shall not be obligated to include such restricted shares in such Registration Statement but the Company shall 
prepare and file with the Commission a separate Registration Statement with respect to any such restricted shares not included 
with the initial Registration Statements, as promptly as reasonably possible, but in no event later than the date which is thirty 
(30) days after the date on which the Commission shall indicate as being the first date such filing may be made. The Registration 
Statement shall be on Form S-3.  In the event Form S-3 is not available for the registration of the resale of restricted shares 
hereunder, the Company shall (i) register the resale of the restricted shares on another appropriate form in accordance herewith 
as Contractor may consent and (ii) attempt to register the restricted shares on Form S-3 as soon as such form is available, 
provided that the Company shall maintain the effectiveness of the Registration Statements then in effect until such time as a 
Registration Statement on Form S-3 covering the restricted shares has been declared effective by the Commission. The Company 
shall use its commercially reasonable efforts to facilitate the sale of the Company’s shares held by the Contractor pursuant to 
any exemption from registration selected by Contractor in its sole and absolute discretion.

(b) The Company shall use its commercially reasonable efforts to cause any Registration Statement to be 
declared effective by the Commission as promptly as practicable after the filing thereof, and shall use commercially reasonable 
efforts to keep the Registration Statement continuously effective under the Securities Act until the earlier of (i) the fifth 
anniversary of the Effective Date, (ii) such time as all of the stock covered by such Registration Statement have been sold 
publicly or (iii) such time as all of the stock covered by such Registration Statement may be sold by the Contractor pursuant 
to Rule 144 without volume limitations and without the requirement that there be adequate current public information with 
regards to the Company.

               (c) The Company shall notify the Contractor in writing as promptly as reasonably possible (and in any event 
within one Business Day) after receiving notification from the Commission that the Registration Statement has been declared 
effective.



(d)  The Company shall pay (or reimburse the Contractor for) the following fees and expenses incident to 
the performance of or compliance with this Agreement by the Company, (i) all registration and filing fees and expenses, 
including without limitation those related to filings with the Commission, any Trading Market and in connection with applicable 
state securities or Blue Sky laws, (ii) printing expenses (including without limitation expenses of printing certificates for 
Registrable Securities and of printing prospectuses requested by the Contractor), (iii) messenger, telephone and delivery 
expenses, and (iv) fees and expenses of all other persons retained by the Company.

 IN WITNESS WHEREOF, the parties have executed this Agreement or caused this Agreement to be executed by 
their duly authorized representative.

CLIENT:

FalconStor Software, Inc., a Delaware corporation

By: /s/ Louis J. Petrucelly    
Title: EVP & CFO
 

CONTRACTOR:

RFN Prime Marketing, Inc., a Delaware LLC

By: /s/ Authorized Officer of RFN Prime Marketing, Inc 
Title: President



Exhibit 31.1
 
I, Gary Quinn, certify that:
 

1 I have reviewed this quarterly report on Form 10-Q of FalconStor Software, Inc.;
2 Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact 

necessary to make the statements made, in light of the circumstances under which such statements were made, not misleading 
with respect to the period covered by this report;

3 Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in 
all material respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods 
presented in this report;

4 The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and 
procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as 
defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

  a) designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under 
our supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is 
made known to us by others within those entities, particularly during the period in which this report is being prepared;

  b) designed such internal control over financial reporting, or caused such internal control over financial reporting to be 
designed under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the 
preparation of financial statements for external purposes in accordance with generally accepted accounting principles;

  c) evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our 
conclusions about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this 
report based on such evaluation; and

  d) disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the 
registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially 
affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and

5 The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over 
financial reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons 
performing the equivalent functions):

  a) all significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting 
which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial 
information; and

  b) any fraud, whether or not material, that involves management or other employees who have a significant role in the 
registrant’s internal control over financial reporting.

 
 

Date:  July 30, 2015 /s/ Gary Quinn
  Gary Quinn
  President and Chief Executive Officer
  (principal executive officer)



Exhibit 31.2
 
I, Louis J. Petrucelly, certify that:
 

1 I have reviewed this quarterly report on Form 10-Q of FalconStor Software, Inc.;
2 Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact 

necessary to make the statements made, in light of the circumstances under which such statements were made, not misleading 
with respect to the period covered by this report;

3 Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in 
all material respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods 
presented in this report;

4 The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and 
procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as 
defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

  a) designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under 
our supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is 
made known to us by others within those entities, particularly during the period in which this report is being prepared;

  b) designed such internal control over financial reporting, or caused such internal control over financial reporting to be 
designed under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the 
preparation of financial statements for external purposes in accordance with generally accepted accounting principles;

  c) evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our 
conclusions about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this 
report based on such evaluation; and

  d) disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the 
registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially 
affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and

5 The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over 
financial reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons 
performing the equivalent functions):

  a) all significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting 
which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial 
information; and

  b) any fraud, whether or not material, that involves management or other employees who have a significant role in the 
registrant’s internal control over financial reporting.  

 
 

Date: July 30, 2015 /s/ Louis J. Petrucelly
  Louis J. Petrucelly

 
Executive Vice President, Chief Financial
Officer and Treasurer

  (principal financial and accounting officer)



Exhibit 32.1
 

CERTIFICATION PURSUANT TO
18 U.S.C. SECTION 1350,

AS ADOPTED PURSUANT TO
SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

 
In connection with the Quarterly Report of FalconStor Software, Inc., a Delaware Corporation (the Company) on Form 10-Q for 
the period ended June 30, 2015, as filed with the Securities and Exchange Commission on the date hereof (the Form 10-Q), I, 
Gary Quinn, Chief Executive Officer of the Company, certify, pursuant to 18 U.S.C. section 1350, as adopted pursuant section 906 
of the Sarbanes-Oxley Act of 2002, that to the best of our knowledge:
 
(i)      the Form 10-Q fully complies, in all material respects, with the requirements of section 13(a) or section 15(d) of the 

Securities Exchange Act of 1934; and
 
(ii)     the information contained in the Form 10-Q fairly presents, in all material respects, the financial condition and result of 

operations of the Company.
 
 

  /s/ Gary Quinn
  Gary Quinn
  President and Chief Executive Officer
  (principal executive officer)
  Date:  July 30, 2015



Exhibit 32.2

 
CERTIFICATION PURSUANT TO

18 U.S.C. SECTION 1350,
AS ADOPTED PURSUANT TO

SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002
 
In connection with the Quarterly Report of FalconStor Software, Inc., a Delaware Corporation (the Company) on Form 10-Q for 
the period ended June 30, 2015, as filed with the Securities and Exchange Commission on the date hereof (the Form 10-Q), I, 
Louis J. Petrucelly, Chief Financial Officer of the Company, certify, pursuant to 18 U.S.C. section 1350, as adopted pursuant 
section 906 of the Sarbanes-Oxley Act of 2002, that to the best of our knowledge:
 
(i)        the Form 10-Q fully complies, in all material respects, with the requirements of section 13(a) or section 15(d) of the 

Securities Exchange Act of 1934; and
 
(ii)       the information contained in the Form 10-Q fairly presents, in all material respects, the financial condition and result of 

operations of the Company.
 
 
 

  /s/ Louis J. Petrucelly
  Louis J. Petrucelly

 
Executive Vice President, Chief Financial
Officer and Treasurer

  (principal financial and accounting officer)
  Date:  July 30, 2015
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